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INDEX-DIGEST 


References in heavy-faced type are to Notes and Book 


Reviews; in plain 


_ type to Recent Cases; and in italicized type to Articles. 


A 


ACTIONS. 
See History of Law; Pleading. 


ADMINISTRATION. 
Of estates, see Executors and Admin- 
istrators. 


ADMINISTRATIVE LAW. 
See also Constitutional Law; History 
of Law; International Law. 
Growth of theory of responsibility of 
state for acts of executive officials: 
environment of French admin- 


istrative law. 467-470 

Work of draft boards created ps Selec- 

tive Service Act. 433 
ADMIRAL 


TY. 

See also Conflict of Laws; Maritime 

Liens ; Seamen; Shipping. 
Jurisdiction: Immunity of govern- 
ment vessels from libel. 727 
Test of jurisdiction over contracts. 
853 
Torts: Recovery for death in collison 
at sea. 713, 727 
Contracts: Right to complete voyage 
and earn freight after abandon- 
ment of ship at sea owing to 
submarine attack. 835 
When right to freight begins. 581 
Practice: Suit against nonresident 
enemy alien. 285 


ADMISSIONS, 
See under Evidence. 


ADOPTION. 
See also Descent and Distribution. 
Specific performance of contract to 
adopt: right of inheritance. 854 


ADVERSE POSSESSION. 

See also Limitations of Action; Title, 
Ownership and Possession. 

Policy and operation of the statutes 
of limitation. 135-147 

Continuity of adverse possession: 

_ Privity and tacking between succes- 
sive holders. 147-159 


Whether sale of land on foreclosure 
of tax lien interrupts adverse 
possession. 844, 854 

AFFREIGHTMENT. 
See Admiralty; Shipping. 
AGENCY. 


See also Carriers; Corporations; Evi- 
dence; Master and Servant; Torts. 
Creation of agency: Distinction be- 
tween relation of principal to 
agent and of corporation to 
stockholder: subsidiary corpora- 
tions. 426 
Principal’s liability to third per- 
sons in tort: Charitable corpo- 
rations: liability for negligence of 
agents. 203 
Respondeat superior: extension of 
the doctrine to hold the state 


liable for its servants. 447-472 
Scope of agent’s employment as test 
of liability. 172 
AIRPLANE. 
See under Trespass to Realty. 
ALIENS. 


Operation of draft regulations against 
aliens within ages liable for mil- 


itary service. 433 
Status of alien enemies in the courts of 
a belligerent. 737 
Suit in admiralty against nonresident 
enemy alien. 285 
Naturalization of aliens: Cancella- 
tion of naturalization. 


Expatriation, whether an absolute 
or qualified right. 160 
Naturalization in time of war 163 


y 
Liability without proof of scienter. 


» 431 
APPEAL AND ERROR. 
See also New Trial. 
Determination and disposition of 
cause: Unavoidable destruction 
of record by fire. 572 
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and in italicized type to ARTICLES 
ARBITRATION AND AWARD. 
Industrial arbitration, see under Mas- 
ter and Servant, Trade Unions. 
Commercial Arbitration. f 
ASSIGNMENTS. 
Of choses in action, see Choses in 
Action. 
ATTORNEYS. 
Privileges attached to the office: 


B 


BANKRUPTCY. 
Bankruptcy Act of 1898 and 
amendments. 
18 b. 854 
57 &- 286 
57 1. P 286 
59 f. 854 


Preferences: Payment to the holder 
of a note as a preference to the in- 
dorser or surety. 286 

Transfer pursuant to prior agree- 
ment liquidating the 
2 

Procedure and practice: Whether 
prior adjudication is conclusive 
against creditor who has received 
preference. 854 


BANKS AND BANKING. 
See also Bills and Notes; Corporations. 


5 and Notes. 
Letters of Credit, see under Bills and 
Notes. 
Deposits: When taxable, see Conflict 
of Laws ; Taxation. 
r Liability to depositor for payment 


of forged checks: when drawer’s 
negligence a defense. 287 
National banks: Authority of Federal 
Reserve Board to permit national 
banks to act as trust companies. 
689-604 

Validity of state tax on shares with- 
out deduction for taxable stock 
held by bank i in another national 
bank. 727 


¥ BILLS AND NOTES. 
See also Choses in Action; Conflict of 
Laws ; Suretyship. 


Negotiable Instruments Law: 


764 
3. ” 663 


Forged instruments, see under Bills | - 
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Forcing an attorney to withdraw 
from suit as contempt of court. 


17 

Relation between attorney and 
client: See also under Witnesses. 
Privileged communications: commu- 
nication made under mistake to 
attorney of opposite party. 290 
Professional ethics: Solicitation of 
business by means of personal 
letters. 573 


4. 753: 755) 757s 759s 771; 775 
5. 772; 773 783 
‘14. 855 
36. 773 
52. 761 
761 
58. 729 
117. 761 
759 
Chafee’s Cases on negotiable in- 
struments. 985 


Formal requisites: Certainty in 
amount: in general. 740-751 
—— option in holder to sell col- 

lateral in a contingency. 

2 777-788 
Certainty in time: in general. 
753-756 

—— instruments payable on or 
before certain day. 757-766 
—— convertible instruments. 
762-763 
—— instruments with accelera- 
tion provision in case of de- 
fault of instalments or interest. 


763-769 

——acceleration by an extrin- 
sic fact. 770-772 
—— acceleration if holder deems 
himself insecure. 773-776 
Conflict of laws relating to bills and 
notes. 983 


Negotiability: acceleration provis- 
ions in time paper. 747-788 
—— effect of authorization of at- 

torney of record to confess 
judgment against maker at 
maturity. 772-773 

— chattel notes reciting con- 
sideration to be a conditional 

sale. 775-777 
Purchasers for value without 
notice: Burden of proof in suit 

for cancellation. 729 
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References in in heavy-faced type are to Novss and Boox Reviews ; in plain type to Recent Cases; 


and in italicized type to 

Rights of a payee against an irreg- 
ular indorser. 855 
Defenses: Discharge of surety by 
reason of acceleration of maturity 
without disclosure. 734 
Doctrine of Price v. Neal: Pay- 
ment of bill of exchange with 

forged bill of lading attached. 


Checks: Bank’s liability for pay- 
ment of forged checks when 


drawer is negligent. 287 
Negligence of drawer. 80 
Recovery from payee after pay- 


ment by mistake of post-dated 


check. 579 
Letters of credit: 

Nature and origin. I-5 
Continental law. 5-9 
Common-law conceptions. 10-20 
—— offer, resulting in simple 
contract. 13 

—— guaranty. 
—— contract for benefit of ‘third 
party. 15-16 
—— estoppel. 16-18 
Types. 20-28 
Assignability. 28-31 
Revocability. 31-32 
Conditions and expiration. 32-37 


The letter of credit as a self-suffic- 
ing instrument of the law mer- 
chant. 37-39 

Statutes: Bills of Exchange Act: 
payee not a holder in due course. 

8 

- Demand notes: Date of il aa 


8 
BILLS OF LADING. ig 
See also Carriers; Constitutional Law; 
Sales. 
Forgery of an interstate bill of lading 
as a federal crime. 557, 574 
BONDS. 
Bondholders as tenants in common. 
8 
Liens of different classes of Panes in 
railway reorganization. 503-506 
Railroad war bonds. 708 


BREACH OF MARRIAGE PROMISE. 
Promise to marry by one already 
married 679-683 
BURDEN OF PROOF. 
Duty of going forward with evi- 
dence particular cases: 
Fraud: bill for cancellation of 
negotiable instrument. 729 
Res ipsa eee: serving of unwhole- 
some 73 


C 


CANADIAN LAW. 
See under History of Law. 


CANCELLATION OF INSTRU- 
MENTS. 


Negotiable instruments: burden of 
proof. 729 

Cc Ss. 

See also Constitutional Law; Interstate 
Commerce; Public Service Com- 
panies; Railroads. 

Who are common carriers: Exclusive 

service to coke plant. 288 

Control and regulation: Right of 

carrier to recover excess value 


of services. 428, 432 
Value of service as a factor in rate 
16-556 


ederal regulation: Hours of Ser- 
vice’ Act as applied to terminal 
companies. 860 
Safety Appliance Act. 288 
State ation: Consent of state 
as condition precedent to cessa- 
tion of operation and disman- 


tling plant. ~ 716, 736 


State power over intrastate railroad 
rates during federal control. 
299-314 
rt and deliver: 
Liability of carrier for act of 
foreign agent in accordance with 
foreign law. 856 
Bills of lading: Forgery of interstate 
bill of lading as a federal crime. 
557, 574 
Liability of carrier on outstanding 
bill if goods are returned to con- 
signor. 736 
Personal injuries to passengers: 
Evidence of negligence. 


CHARITIES AND TRUSTS 
CHARITABLE USES. 


See also Legacies and Devises. 


Rights and liabilities of charitable 
organizations: Liability to in- 
jured employee, under workmen’s 
compensation act. 85 

Tort liability: negligence of agents. 


293 
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* and in italicized type to 
CHARTER PARTY. 
See Contracts. 


CHATTELS. 
See Equitable Servitudes. 


CHECKS. 
See under Bills and Notes. 


CHILD LABOR LAW. 
See under Interstate Commerce. 


CHOSES IN ACTION. 
See also Conflict of Laws. 
What may be assigned: Letters of 
credit. 28-31 
- Rights and liabilities of assignee: 
Equitable chose: prior notice by 
assignee to trustee. 431 


CIVIL LAW. 
See also Roman Law. 
British administration of Roman- 
Dutch Law. 70 
Letters of credit. 5-9 
Napoleon and his code. 114-134 
Water: French law and common = 


CODES. 

See also History of Law. 
Code practice in New York. 445 
Napoleon and his code. 114-134 
——FEarlier schemes of codification. 
115-117 
——Napoleon’s code commission. 
117-119 
—— Models and sources. 119-123 
—— Napoleon’s part. 123-127 
—— Influence abroad. 127-128 
—— Estimate of the code. 128-134 


COMMON LAW. 
See also History of Law. 
Erroneous assumption that the com- 
mon law is the order of a 


Roman law and military law com- 
pared with the common law. 


349-373 

Unwillingness to accept features of the 
law merchant. 9-10, 37-39 
Water: French law and common law. 


869 
CONFLICT OF LAWS. 

See also Bills and Notes; Death By 
Wrongful Act; Domicile; Judg- 
ments; Limitation of Actions. 

Extent of governmental power: 
Basis of jurisdiction over torts 
on the high seas. 714 


isdiction to tax. 587-633 


unity of sovereign’s vessels from 
727 


ri 
libel 


Recognition of foreign judgments: 
Fraud: how far a ground for dis- 
regarding foreign divorce decree. 
177 
Recognition of foreign penal laws: 
Whether death statutes are penal 
or compensatory. 172 
Concurrent jurisdiction: Civil and 
military tribunals: jurisdiction 
over one awaiting sentence for 
crime. 576 
Situs of choses in action: Juris- 
diction to tax. 600-609 
Jurisdiction of courts: personal 
jurisdiction: Nonresidents do- 
ing business within a state. 
871-891 
Jurisdiction for divorce: Domicile 
in extraterritorial community. 432 
Jurisdiction of courts: jurisdic- 
tion quasi in rem: Garnish- 
ment. 575 
Remedies: right of action: Re- 
covery for death by wrongful 
act in collision at sea. 713, 727 
Marriage: Foreign marriage within 
prohibited period in spite of di- 
vorce at domicile forbidding re- 
marriage. 574 
Marriage by proxy in its interna- 
tional aspects. 48 3-488 
Nullification: jurisdiction. 806-824 
—— Canon law. 808-809 
—— English decisions. 814-818 
— American decisions. 815-823 
—— Proposed uniform American 


statute. 823-824 
Validity of marriages by mail. 
848, 862 


Rights in property: Trust created 
by deed inter vivos: what law 


governs. 729 
Testamentary succession: Equi- 
table election. 288 


Obligations ex delicto: creation 
and enforcement: Enforce- 
ment of maritime liens. 574 

Making and validity of contracts: 
Interpretation: what law governs 
in case of bills of exchange and 
bills of lading in foreign oo 


merce. 

The conflict of laws relating to bills 
and notes. 983 

CONSIDERATION. 


See also History of Law; Trusts. 

Theories of consideration: Igno- 
rance of impossibility as affecting 
consideration. 679-688 
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type are to Nores and Reviews ; in plain type to Recent CasEs; 


References in 
and in italicized type to Ar’ 
CON STITUTIONAL LAW. 


See also Elections; Interstate Com- 
merce; Mechanics’ liens; Munici- 
Corporations; States; Statutes; 


ar. 

Nature and development of con- 
stitutional government. Ca- 
nadian constitutional law. 5682 

Constitutional power and “= 


affairs. 
The government of the British 
Empire. 442 


Construction, operation and en- 
forcement of Constitutions: 
Federal power over lands of United 
States within a state. 721, 730 
Powers of the executive: Control of 
intrastate railroad rates during 

. federal control under the war 
power. 300-314 
Powers of the judiciary: pen 


opinions: appeals. 


Powers of legislature: taxation: 
Harrison Anti-Narcotic Act as an 

. encroachment on state police 
power. 846, 851 
Powers of the legislature: dele- 
gation of powers: Redelegation 

of delegated powers. 87 


Powers of legislature: money: 
Authority to national banks to 
act as trust companies. 689-604 
Interpretation of National Bank- 
ing Act (Rev. Stat. § 5219). 727 
Impairments of the obligation of 
contracts: Mechanics’ liens as a 
direct right to subcontractor. 178 
Whether protection of minority 
bondholders requires upset prices 

in corporate reorganization. 


493-51. 
Due process of law: Federal statute 
against shipping liquor into states 
‘that prohibit its manufacture and 
733 
Fifth amendment as a limitation 
upon power of Congress to pass 
child labor law. 45-67, 81 
Finality of decisions of draft boards 
created under Selective Service 
Act. 433 
Fourteenth Amendment in its bear- 
ing on the taxing power of the 
states. 589, 591-593, 603-609, 
611-619 
Historical development of doctrine 
of due process. 218-233 
—— Reasons for adoption of 
Fifth Amendment. 220 


—— Interpretation of Fifth 
Amendment before 1865. 
221-224 
—— Adoption and early interpre- 
tation of Fourteenth Amend- 
ment. 224-227 | 
Jurisdiction over nonresidents doing 
business withina state. 871-891 
Limitation of fees of employment 
agencies. 856 
Position of foreign “qe. 


Rules for assessment of state taxes 
upon property employed in inter- 
state commerce. 234-265 

State statute prohibiting require- 
ment that employee hand over 
tips a violation of Fourteenth 


Amendment. 173 
The doctrine of due process of law 
as accepted in 1919. 218-233 


Personal rights: civil, political and 
religious. Freedom of speech in 
war time: the espionage act. 

417, 434, 934-940, 961-968, 972 
—— In general. 932-934 
—— The First Amendment as a 

declaration of policy. 934-938 
—— Blackstone’s interpretation 


of free speech. 938-940 
—— Use and abuse of Sikes 

of utterance. 940-044 
—— Social purpose of free 

speech. 945-958 | 


—— Judicial interpretation of 
Espionage Act of 1917. 
‘ 959-969 
—— Dangers arising from ad- 
ministrative restrictions 
979-973 
Liability to military service of one 
awaiting sentence for crime. 576 
Liberty of contract: injunction 
against strikes in war time. 
837, 850 
Privileges, immunities and class 
legislation: Compulsory arbitra- 
tion of industrial disputes in Aus- 
tralia. 189-217 
Enforcement of highway regula- 
tions against members of military 
forces of United States, while en- 
gaged in official duties. 81 


CONTEMPT. 
Acts and conduct constituting 
contempt: Bringing pressure to 
bear on attorney. 174 
Public assault on alleged informer. 


857 
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References in heavy-faced type are to Nores and Boox Reviews; in plain type to Recent Caszs; 


and in italicized type to 
CONTRACTS. 
See also Admiralty; Agency; Consider- 
ation; Damages; Illegal Contracts ; 
Insurance; Mechanics’ Liens; 
Offer and Acceptance; Seamen; 
Shipping; Specific Performance; 
Suretyship; Vendor and Purchaser. 
Capacity of parties, see vase 
Illegality as a defense, see IWegal Con- 
tracts. 
Contracts implied in fact: Agree- 
ment by promisee to act as trustee 
in sole beneficiary contract. 289 
Construction of contracts: Con- 
tracts of affreightment. 581 
Contracts of employment of artists. 


435 

Happenings, which, if contemplated 

by parties, would be deemed to 

excuse nonperformance. 82 

Meaning of “restraint of princes” 
in charter parties. 

Defenses: impossibility: Practical 
impossibility due to war-time reg- 
ulations. 789-805 
—— Removal of subject-matter 

by requisitioning. 791-792 
— Compulsory government 
orders for production. 792-794 
—— Interference by govern- 
ment with materials needed in 
production — coal regulations. 


793-7 
Ignorance of impossibility as affect- 
ing consideration. 679-688 
Impossibility due to submission of 
faulty plans by defendant. 738 
—— Non-binding regulations en- 
forceable indirectly — priorities. 


795-805 
Public policy as defense for non- 
performance. 81 


“Restraint of princes” in charter- 


party. 

Suits by third persons not parties 
to the contract: Sole benefi- 
ciary 82 
— English law: charter parties. 

289 

Theory of letters of credit as con- 

tracts for benefit of third party. 

15-16, 22, 24-2 

Particular classes of contracts: 

Long term contracts as to rates 

between public service company 
and consumer: whether valid. 

88 


79 
Charter parties: right of charterers 
to recover commission from ship 
owners as trustees for brokers. 


289 


CONTRIBUTORY NEGLIGENCE. 
See also Infants. 
Persons under disability: Duty of 
care required of children. 434 


COPYRIGHT. . 
See also Equitable Servitudes. 
Whether covenant by assignee to pay 


royalties is an equitable servitude 
binding subsequent assignees. 


278, 290 
CORPORATIONS. 

See also Agency; Bankruptcy; Banks 
and Banking; Charities and Trusts 
for Charitable Uses, Conflict of 
Laws; Interstate Commerce; Munt- 
cipal Corporations; Negligence; 
Public Service Companies; 
ceivers; Taxation. 

Nature of corporation: Corporate 
personality. 689, 864 

Citizenship and domicile of cor- 
porations: Federal incorpora- 
tion: powers of corporations 


created by Congress. 689-708 
Charters: t, construction and 
ame ent. 717 


Ultra vires: what acts are ultra 
vires: Ill-defined objects of in- 
corporation. 279, 290 

Directors and other officers: Illegal- 
ity of agreement by officer of cor- 
poration to procure a contract 
from the corporation. 858 


Stockholders: rights incident to 
membership: Participation in 
reorganization of insolvent cor- 
poration. 507-513 

Stockholders: individual liability 
to corporations and creditors: 
Effect of ownership of entire stock 
by another corporation: subsidi- 
ary corporations as agents. 

424, 434 

Insolvency of tions: Partici- 
‘ pation of stockholders and un- 
secured creditors in reorganiza- 
tion. 507-513 
tion and _ consolida- 

tion: Upset prices in corporate 
reorganization. 489-515 


—— English procedure is cog- 
nate reorganization; “arrange- 
ments.” 490-495 

—— American procedure. 

494-513 

—— Practical advantages of ma- 

511-515. 
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COURTS. 


See also Arbitration and Award; Con- 

stitutional Law; Contempt; Judges; 
New Trial. 

Advisory opinions: may they be ap- 
pealed ? 80 

Australian court of conciliation and 
arbitration: a new province for 
law and order. 189-217 

International tribunals. 82 ee 34 


Jurisdiction to determine controverted 
claims to church property. 180 
Law applied by English prize courts. 
295 

Proposed amendment of judiciary 
articles of constitution of ~~ 


Right of appellate court to give judg- 
ment on the evidence notwith- 


standing the verdict. 711 

Spirit of the courts. 986 
AL 

See also Bills Lading; Carriers; 


Constitutio Military Law. 
Attempt: The espionage cases. 


17, 434 
nae offenses: Espionage Act 


935-97 3 
Threats to take the life of the Presi- 
dent. 724, 730 
Defenses: Military necessity as an- 
swer to charge of violation of 
state highway law. 81 
llaneous: Personal idertifica- 

tion. 870 


D 


DAMAGES. 

See also Admiralty; Animals; Equity; 
Injunctions; Specific Performance. 
Nature and elements: 
interest. 82 
Liability for damage caused by 
trespassing animals. 420, 431 

Loss occasioned by failure of 
musician to receive publicity ex- 
pected under contract. 435 


DEATH BY WRONGFUL ACT. 
See also Admiralty; Conflict of Laws. 


Jurisdiction to create -right of action 
for death on high seas, see under 
Conflict of Laws. 


Common law liability: Application 
of rule of common law to death 
from collision on high seas. 

713, 727 


Statutory liability in general: 
Foreign-acquired right of action. 


i 172 

DEEDS. 
Construction and operation: Lake 
as a boundary. 174 


DESCENT AND DISTRIBUTION. 


See also Executors and Administrators; 
—" and Devises; Taxation; 


Adopted children: Specific perform- 
ance of contract to adopt: right 
of inheritance. 8 4 
Refunding: Rights of executors, ad- 
ministrators, creditors and bene- 
ficiaries against overpaid benefi- 
ciaries and creditors. 329-348 


DIVORCE. 
See also Conflict of Laws; Domicile; 
Judgments; Marriage. 
Jurisdiction: No jurisdiction of Eng- 
lish court over residents in extra- 
territorial community, even if 
domicile of origin was British. 


432 

Operation and effect of divorce: 

Effect of annulment distinguished. 

806-811 

Property rights of those who re- 
marry within prohibited period. 


574 
DOMICILE. 
See also Conflict of Laws; Divorce; 
Marriage; Process. 

Effect on English domicile of residence 
in on community in 
gyp 432 

Right of 2 se infant orphan to choose. 
175 
Whether equivalent to state citizen- 
ship as basis for federal jurisdic- 
tion. 575 


E 


Equitable easements, see Equitable 
Servitudes. 


t of easement: 


Nonuser. 735 
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ELECTIONS. 
See also Constitutional Law; Equity; 
Injunctions. 


Election certificates binding until 
directly overturned. 83 
Ineligibility of candidate receiving 
highest vote at primary election. 


43 
Injunction against holding an election 
on unconstitutional amendment. 
859 
Notice to absentee voters. 175 


EMINENT DOMAIN. 


For what purposes property may 
be en: Who may judge 
whether purpose is public. 


169, 179 


UITY. 

See also Equitable Servitudes; Injunc- 
tions; Reformation of Insiru- 
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LETTERS OF CREDIT 


HE ordinary circular letter of credit, familiar to tourists, has 
never played much part in the operations of trade and finance. 
My aim is not to deal immediately with this form of letter but 
rather to discuss the legal difficulties growing out of the various 
forms of so-called “commercial letters of credit” used in financ- 
ing over-seas trade. This method of trade financing has not been 
much used by us in our domestic operations, and has come into 
common use in our foreign trade only since the war. On this 
account, in spite of the enormous volume of business in which 
these letters now figure, they show a great lack of uniformity in 
form and content, and some lack of certainty in their practical 
construction and their legal scope and meaning. 

Commercial letters of credit, while in use for a long time in our 
business world, have attained no standardization either of kind, 
form ! or legal construction. They may be mere informal advices, 
or more or less formal authorizations from a purchaser to draw on 
certain bankers here or abroad, or directions to given bankers to 
accept vendor drafts on certain conditions, or sometimes they are 
merely requests to negotiate the sale of such drafts. Ordinarily 


1 J. P. Beal, “Utility of Letters of Credit in Export Trade — a Plea for Standard 
Forms,” 95 BANKERS’ (N.Y. 1917), 271. “It is interesting to note the many 
different forms used by various banks; they all seem to be different in some respects- 
Some banks merely write an explanatory letter on their regular letter heads, while others 
have forms set up on which to record the various points in relation to terms of the 
credit.” 
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where a bank confirms to the addressee the issuance of a letter, 
commercial usage regards this as a “confirmed letter of credit,” 
entitling those to whom it is confirmed, upon compliance with its 
conditions, to look to the confirming bank for payment, without 
recourse. The lay mind, not without judicial authority, seems to 
regard this as a sort of contract of guaranty.? Great importance 
is attached to the use of the words “confirmed” and “irrevocable” 
in such letters even though what is said to be “‘ confirmed” and “‘ir- 
revocable,” and is so regarded in practice, may not in some cases 
be so at all in legal fact. 
‘The conditions and provisions of these letters vary with the exi- 
gencies of each case, and no very definite or uniform rules of con- 
struction, either in practice or in our courts, seem yet to have been 
attained. This is due to the fact that before the present war our 
general foreign business was for the most part financed in other 
ways. When we suddenly became the world’s great selling market, 
confronted with new and strange buyers, and new business and 
exchange difficulties, our exporters found it expedient in many 
cases to demand either cash with the order or confirmed New 
York credits; with the result that this letter of credit device, which 
for many years has worked well on occasion here and which was 
in familiar use abroad, came quickly into extensive use. Whether 
it will be much used after the war remains to be seen. The pro- 
vincial desire of the average American exporter to sell for cash or 
its equivalent with his order, the possible decline of the London 
discount market, changes in international trade and banking, ~ 
commercial instability abroad, new and experimental markets 
and the like, may well tend to a more extensive use of these letters 
of credit and procure for them an established place in the law 
_ merchant. But in any event, their increased use during the last 
2 “Commercial letters of credit are issued at thirty, sixty, ninety days’, four or 
six months’ sight, sometimes at other usage. A bank which issues such a letter of 
credit virtually agrees with the party in whose favor it is issued, although not always 
in so many words, that his drafts, drawn under and in conformity with and within 
the amount of the credit, shall be duly honored on presentation, provided that he 
complies with the text of the credit. This is usually regarded as practically equiva- 
lent to a guaranty of payment to the holder.” B. Otney Houcn, Practicat Ex- 
PORTING, 546. 
5 See authorities cited post. Business houses seem to regard a letter “confirm 


€0 nomine as irrevocable before expiration date named therein, while a letter not so 
“confirmed”’ is revocable at will. See Beal, supra. 
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four years is bound presently to bring to our courts a variety of 
perplexing problems. 

A study of the English and American decisions bearing on the 
subject discloses much uncertainty and ambiguity of construc- 
tion and interpretation. The familiar circular letter of credit is 
an offer addressed to given addressees, or to the world in general, 
agreeing to be bound by their acceptance of the offer within its 
terms and provisions. So we shall find this theory of offer and 
acceptance made the ratio decidendi in cases where other elements 
clearly should be considered. Other decisions give these letters 
the attributes and characteristics of negotiable instruments, and 
so reach conclusions not justified by the law or the facts. Others 
treat them as contracts of guaranty or of money held to the use of 
another, or money had and received. Others treat them as con- 
tracts between two parties for the use and benefit of a third. Others 
grant relief on the basis of estoppel or by upholding the customary 
commercial practice and interpretation of the parties as part sof 
the substantive law merchant. Obviously it is important, both 
commercially and juristically, to determine if possible a sound 
legal theory applicable to these cases. 

This is so, not only in order to avoid confusion where confusion 
is unnecessary, but to enable the commercial world to deal with 
more confidence and safety with this instrument of trade and 
finance which it has devised. A variety of practical questions of 
far reaching import to the commerical world impend upon the 
legal theory applied to the construction and interpretation of these 
letters. For instance, if we are to proceed on the theory of offer, 
the question of revocability must be determined differently than 
if we proceed on the theory of money had to use. If such letters 
are to be construed, for example, as guaranties, their practical 
feasibility under our law is much hampered. So that on the legal ~ 
theory applied by the courts, whatever it may be, will depend not 
only the standard form these letters should take, but also the ulti- 
mate disposition of such practical questions, constantly arising and 
sure to be litigated as, assignability; revocation; construction of 
the terms of the contract as to sale and delivery; the relation of 
the letter to the contract of sale and the extent to which such con- 
tract of sale, expressly or by implication, should be or is part of 
the letter; failure of complete performance of the contract of sale 
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giving rise to the letter, and controversies as to breach of such con- 
tract; rights of issuer and other parties in case of a notice to stop 
_ payment; rights in case of failure to perform the sale contract be- 
cause of force majeure, government embargoes, commandeered 
ships, etc.; insolvency of parties; attempts at rescission by holder 
or issuer; effect of changes made or of dealings had between pur- 
chaser and vendor after issuance of letters; procurement of the 
credit by fraud or unauthorized use of the letter. And on the legal 
theory applied may also depend the solution of the question, now 
apparently somewhat ignored, as to how a bank’s outstanding 
letters of credit are to be treated in its accounting or under the 
national banking law. 
I 


In trying to arrive at any sound theory of law applicable to 
these letters, one naturally turns first to their place of origin. The 
letter of credit is an old institution of continental commercial law, 
well understood as far back as the seventeenth century. When, 
through trade with Europe, the institution became known to us, 
our courts turned naturally, in our period of absorption of the law 
merchant, to the continental books for guidance in construing it 
and copious citations from these books appear in our earliest letter 
of credit cases.‘ The subject had a simple theoretical development 
on the continent which gave effect to the mercantile idea that a 
promise made in course of business is enforceable. In Anglo- 
American law, on the other hand, in the generation following Lord 
Mansfield, it became definitely settled that a merchant’s promise 
in writing made in a business transaction did not suffice of itself 
to create legal obligation, hence the continental theory could not 
be adopted. Other reasons, partly economic, prevented letters of 
credit from assuming much importance in our commerce and as a 
_result there does not seem to have been sufficient litigation over 
them to compel the working out of a consistent legal theory. 
When the outbreak of the war required new credit devices in our 
foreign trade, it was natural that the commercial letter of credit, 
somewhat dormant with us, but in common use abroad, should be 
employed to fill the gap without much consideration being given 
to its legal character and implications. 


4 Coolidge v. Payson, 2 Wheat. (U. S.) 66 (1817); Russell ». Wiggin, 2 Story (U. S.) 
213 (1842); note to Mandeville ». Riddle, 1 Cranch (U. S.) 290, 298, 366 (1803). 


LETTERS OF CREDIT 5 


The letter of credit discussed in the continental treatises on 
commercial law ° is.of the sort most familiar to us as the conven- 
tional traveler’s letter, addressed to a particular correspondent, 
a group of correspondents or to the world at large (in the latter 
case called a circular letter of credit),® requesting the addressee or 
addressees to pay money or give credit to the holder up to a cer- 

‘tain amount’ within a time limited and agreeing to become re- 
sponsible therefor to the addressee or to accept the addressee’s 
bill therefor. 3 

The importance to us of continental law as to letters of credit is 
twofold. In the first place, as has been said, we got this idea from 
the continental books and practice, and it has had its fullest theo- 
retical development in their commercial law; and in the second 
place it has always been legitimate in any discussion of our law 
merchant, which in its formative period drew so largely on -conti- 
nental sources, to refer to the civil law by way of analogy. More- 
over in the present connection it happens that the commercial law 
of continental Europe is able to furnish us two fruitful suggestions: 
one, the idea of treating a commercial promise as being enforceable 
as such; the other, the practice of treating such a letter as an 
ouverture de crédit and as conclusive evidence of money had and 
received and held for the use of the addressee. 

According to the French books, the letter of credit has two 
aspects, depending on whether it is looked at as between the issuer 
of the letter and the correspondent or as between the issuer of the 
letter and the holder. In the former aspect — as between issuer 
and correspondent — the French treat the letter of credit as a 
species of mandate.* By mandate the Romanist means a transac- 
tion whereby one party known as the mandans gives to another, 
known as the mandatary, a commission to do something, whereby 
the mandatary having done the thing in question, is entitled to be 


5 4 Lyon-CAEN ET RENAULT, TRAITE DE Dror CoMMERCIAL, 4 ed., §§ 736-48; 
2 BEDARRIDE, DE LA LETTRE DE CHANGE, 2 ed., §§ 633-41; 2 PARDESSUS, CoURS DE 
Drorr ComMMERCIAL, § 585; PoTuier, TRAITE DU CONTRAT DE CHANGE, § 236; Co- 
SACK, LEHRBUCH DES HANDELSRECHTS, 2 ed., § 188. For the history of the letter of 
credit see GOLDSCHMIDT, UNIVERSALGESCHICHTE DES HANDELSRECHTS, 397 ff. 

6 4 Lyon-CAEN ET RENAULT, § 736, note 3. 

7 This is usual. 4 Lyon-CAEN ET RENAULT, § 736. But it may also be unlimited. 

8 4 Lyon-CAEN ET RENAULT, § 738; 2 BEDARRE, DE LA LETTRE DE CHANGE, 
2 ed., § 633. 
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reimbursed. Accordingly, as between the issuer of the letter and 
the correspondent the letter of credit is a mandate. It is a mandate 
to the correspondent to pay to or give credit to the holder; the 
correspondent becoming thus entitled to be reimbursed by the 
issuer of the letter. But the correspondent is not obliged to pay 
or to give credit. He simply acquires a claim against the issuer by 
doing so. Hence, as between the issuer of the letter and the corre- 
spondent it is revocable down to the time the correspondent acts 
on it,!° like any mandate." On the other hand, as between the 
issuer of the letter and the holder the transaction is treated as one 
of ‘opening of a credit” (ouverture de crédit) and hence is not rev- 
ocable.” It is taken to show an opening of a credit between the 
one who gives the letter of credit and the one for whom it is given.” 
This requires some explanation. In continental banking, the bor- 
rower from a bank arranges for a credit on which he can draw. 
In other words, as we should put it, he overdraws to the amount 
agreed upon.“ There is not a loan, as in our practice, but an agree- 
ment to loan up to a certain amount within a certain time. As 
the civilians put it, there is not a mutuum but a pactum de mutuo 
dando.” This doctrine is a result of the modern idea of the bind- 
ing force of a promise made as a business transaction " and of the 
equally modern notion of the power of the promisee to exact 
specific performance.’ Accordingly the promise to make a loan, 
which in Roman law was unenforceable, as a mere pact, unless 
made in the form of a stipulation, in the modern law is a binding 
transaction.’® Gliick says of the pactum de mutuo dando: 


Inst. III, 26; Poturer, Trarré pu CoNTRAT DE MAnpat, § 1. 
10 4 Lyon-CAEN ET RENAULT, § 738. 
1 FrencH Civit Cope, Art. 1984. 
12 4 Lyon-CAEN ET RENAULT, § 739. 
Id., § 736. 
4 4 Lyon-CAEN ET RENAULT, § 709 ff. On this subject, see FALLOISE, TRAITE vE 
L’OUVERTURE DE CREDIT. 
_ 1% 4 Lyon-CAEn ET RENAULT, §§ 684, 700. 
16 A good account of this in English may be seen in LEE, RomAN-Dvutcu Law, 197- 


99. 

17 See Amos, “Specific Performance in French Law,” 17 L. Quart. REv. 372. 

18 Ouverture de crédit or promesse de prét, 2 CoLIn ET CAPITANT, Drorr Crvit 
FRANGAIS, 662; 2 BAUDRY-LACANTINERIE, Précis DE Droit Crvi, to ed., § 1576; 
20 BAupRY-LACANTINERIE, TRAITE DE Droit Crvit, § 700; Promessa di mutuo, 
2 Carrot, Istrruziont Dreitto Crvite ITALIANO, § 354; Krediteréffnung, Darle- 
hensvorvertrag, Darlehensversprechung, 2 DERNBURG, BURGERLICHE RECHT, 3 ed., 
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“Most civilians are agreed that the bare agreement to make a loan 
to another binds the promisor and gives rise to an action against him. 
. For according to the Roman law a stipulatio de mutuo dando has 
actionable obligation. But today a bare agreement is as efficacious as 
a Roman stipulation.” 


In French law an obligation a donner involves a duty to deliver 
in specie and hence is treated much as we do cases,to which we 
apply the equitable maxim of considering that as done that ought 
to be done.” It follows that the promise to loan money or extend 
credit is not only legally enforceable but the case is treated as if 
the promisor actually held the money of the promisee.”! : 

If, then, a letter of credit is treated as an opening of a credit, it 
means that the case is considered as one where the person for whom 
the letter is given has deposited money with the one who gives the 
letter, to be drawn on by those who advance money upon the letter. 
The third person who advances money on the letter is treated the 
same as a depositor drawing on his account. Simply those who give 
credit on the faith of the letter draw on the deposit instead of the 
holder of the letter, and they do this by virtue of the contract of 
mandate between the one who issues the letter and the one to 
whom it is addressed. As between the issuer of the letter and the 
holder, the letter is not revocable because the law holds the promisor 
in the opening of a credit to performance of his promise. But when 
a mandate has ceased tc be executory it has ceased to be revocable.” 
Because of their theory of mandate the French usually anion an 
express clause as to revocability. 

When this French theory of the letter of credit is applied to our 
law it will be seen that, although at first sight both the theory of 
the pactum. de mutuo dando and the theory of the mandate are in- 
applicable, we have legal doctrines which may be utilized to bring 
about similar results. If in French law the letter of credit testifies 
to an opening of a credit, in our law it may be said to amount to an 


§ 236; 2 Crome, System DES DEUTSCHEN [BURGERLICHEN REcuTs, § 247, 4; 1 EN- 
NECCERUS, Kipp UND WoLFF, LEHRBUCH DES BURGERLICHEN RECHTS, 1912 ed., § 364. 

19 12 GLicx, PANDEKTEN, § 779. See also 4 Gtiicx, § 292; 13 STRYK OreRA Omn., 
ed. of 1840, 312. 

20 FreNcH Crvit Cope, Art. 1136. 

20 BAUDRY-LACANTINERIE, TRAITE DE Drorrt Crvit, § 701. 

Inst. III, 26, § 9. 

%3 4 Lyon-CAEN ET RENAULT, § 739. 
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acknowledgment of money received from the holder of the letter 
to the use of the person to whom it is addressed upon the condi- 
tions named in the letter. When acted upon by the person to whom 
it is addressed this would certainly estop the issuer of the letter 
from denying that he held the money as acknowledged. As we 
have no such institution as the Roman mandate, we should not be 
confronted with the difficulty that the transaction :wouldibe irrev- 
ocable on the one side and revocable on the other while executory. 
For our purposes the doctrine of money received to the use of a 
third person, and the estoppel involved in change of position upon 
the faith of the acknowledgment, would suffice. 

The German law on the subject is substantially the same. It 


. is set forth in convenient form by Cosack.*% Cosack makes a dis- 


tinction between a mandate of credit (kreditauftrag) and a letter of 
credit (kreditbrief). He says that the letter of credit strictly is in 
the nature of anweisung rather than mandate. The anweisung of 
the older law consisted of two parts, a mandate to pay and a man- 
date of satisfaction. For this clumsy legal theory of a bill of ex- 
change in terms of Roman law the Germans have now worked out 
a theory of the bill of exchange as a single formal legal transaction. 
When, therefore, Cosack says the letter of credit and the bill of 
exchange are species of this same general theoretical genus, he not 
only gives us a more scientific analysis but brings out that the letter 
of credit as a device of finance is really as much a substantive 
transaction of the law merchant as is a bill or note; a position which 
it seems our courts might well adopt. 

Summing up the situation in the continental commercial law, 
we may say the letter of credit is a mandate to some particular 
addressee, or addressed generally to such person as may comply 
with it, commissioning him to pay money, or give credit to the 
holder, whereby the addressee or the person (in case of a circular 
letter of credit) who complies with it, becomes entitled to hold the 
issuer of the letter for the sum of money advanced or the credit 
given within the terms of the mandate. So far, translated into our 
law, there is nothing but an offer to the correspondent or to the 
world at large, accepted by giving credit or advancing money ac- 
cording to the terms of the offer. And it is significant that in the very 


* LEHRBUCH DES HANDELSRECHTS, 7 ed., § 79. 
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useful analysis at the end of Ames’ “Cases on Bills and Notes” » 
he treats the letter of credit precisely on this theory. But this type 
of letter of credit does not meet the requirements of international 
business to-day. What does meet it squarely is the French theory 
of the letter of credit as testifying to an opening of a credit between 
the holder and the issuer of the letter, so that the letter is really 
an authorization to the addressee to draw upon the money deposited 
by the holder with the issuer. That fits in with the requirements of 
international business to-day exactly, and fits well with our com- 
mon-law doctrine of money received to a third party’s use. 

It is worth noting also that the development of the continental 
law on this subject has been hindered if not warped by two condi- 
tions which are paralleled in our own experience. The civilians, fa- 
miliar with the earliest and simplest or so-called tourist form of letter, 
could not escape its analogy when confronted with the newer forms, 
and proceeded on the assumed necessity of fitting every form of 
letter, including those developed by present-day commerce into a 
legal theory of third-century Rome. That is to say, the doctrine 
of mandate being at hand to explain one form of letter, it was as- 
sumed that all other forms must be madeé to fit into that doctrine. 
So our courts, in the development of the subject, also suffer from 
this same analogy of the tourist letter and the same assumed ne- 
cessity of fitting a present-day transaction of commercial usage into 
some common-law theory of a day that is past. The noticeable 
disposition of the more ‘recent continental writers, in the ‘lan- 
guage of Maitland,” to “face modern times with . . . modern 
weapons,”’ to distinguish the new from the old and to regard the 
letter of credit we are here considering as a self-sufficient trans- 
action of the commercial law and as part of the growing law mer- 
chant, deserves thoughtful consideration at the hands of common- 
law lawyers. 


IT 


Common-law categories have never willingly conceded a place 
in the sun to the novelties developed by the exigencies of modern 
business. It required a long struggle culminating in an act of Par- 


% 2 CASES ON BiLtLs AND NOTES, 783. 
6 COSACK, supra. 
27 3 COLLECTED PAPERS, 485. 
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liament to induce the common law to recognize the written instru- 
. ments of the law merchant. As enlightened a judge as Lord Holt 
resisted reception of the promissory note into the company of legal 
transactions, and even now that bills and notes are established 
mercantile specialties the courts do not like to admit them as such 
in theory but seek to fit them into the common-law category of 
simple contracts. Checks were able to establish themselves as 
forms of bills, but insurance policies soon ceased to be instruments 
of the law merchant and have had a common-law development; 
and to-day bills, notes and checks are the only recognized instru- 
ments of the law merchant. At one time it seemed as if letters of 
credit might be so treated, so that the promise of a merchant or 
banker as a transaction of the law merchant in the form of an irrev- 
ocable letter of credit could stand on its own bottom as a binding 
and self-sufficing legal transaction.** But the development of the 
law merchant along liberal lines and its free absorption into our 
common law seem to have stopped with the passing away of our 
earlier generation of constructive judges, and for the last half of | 
the nineteenth century hard and fast molds were at hand into 
which all mercantile transactions and inventions must inevitably 
be fitted. Hence we must perforce deal with this subject on 
common-law lines, and seek to give effect to the demands of com- 
merce by means of some common-law theory. 

The decisions of our courts on this subject in the past have had 
to do with four common-law conceptions, namely: offer, resulting 
in simple contract; guaranty; contract for the benefit of a third 
person; and estoppel. 

To-day it is generally assumed that the letter of credit is an 
offer made into a contract by extension of a credit according to its 


%8 Marshall, C. J., in Coolidge ». Payson, 2 Wheat. (U. S.) 66, 75 (1817); Story, J., 
in Russell ». Wiggin, 2 Story (U. S.) 213, 231 (1842); Bronson, J., in Birckhead ». 
Brown, 5 Hill (N. Y.) 634 (1843). See also as evidence of this, dicta in Scribner ». 
Rutherford, 65 Iowa, 551, 22 N. W. 670 (1885); Johannessen v. Munroe, 158 N. Y. 
641, 53 N. E. 535, 9 App. Div. 409 (1899), 41 N. Y. Supp. 586; Liggett v. Bank, 
233 Mo. 590, 136 S. W. 299 (1911); 2 DANIEL, NEGOTIABLE INSTRUMENTS, 3 ed., 
§ 1790. 

2° For example, the clearing-house when it arose, was not recognized for the pur- 
poses of the doctrine as to presentation within a reasonable time, and but for the op- 
portune enactment of the uniform Negotiable Instruments Law, legislation would 
probably have become necessary. Holmes v. Roe, 62 Mich. 199, 28 N. W. 864 (1886); 
Edmisten v. Herpolsheimer, 66 Neb. 94, 92 N. W. 138 (1902). 
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terms.*® Accordingly, if addressed to a specific person, some- 
times called a “special letter of credit,” ** it cannot be accepted by 
anyone else.” The courts often discuss this as if it were a question 
of assignability or negotiability,* or of strict construction of the 
liability of a surety or guarantor.“ If the letter of credit were 
treated as an institution of the law merchant, requiring no common- 
law theory to uphold it, the result would be the same, as the in- 
strument does not confer a power upon anyone but the addressee 
named. But the same courts usually end by putting the matter in 
terms of offer and acceptance.® Where the letter is addressed 
generally to whomsoever may act upon it (i. e., a general letter of 
credit), the apparent procedural exigencies of special assumpsit 
and the elusive word “privity” formerly gave rise to difficulties.* 
Our courts, however, soon came to hold that this was a case of an 
offer addressed to the world at large, which became a contract as 
soon as anyone accepted or performed its terms, exactly as in the 
case of an offer of reward.*” Here also the same result would be 
reached if the letter were treated simply as an instrument of the 
law merchant, since by its express terms it confers upon anyone 
who will act thereon the power of becoming a creditor of the issuer. 
It should be noted also that the instrument treated as an offer of 
payment to be accepted by extension of credit to the holder has 
sometimes been in form a statement addressed by the issuer to the 

holder, advising the latter of the issuer’s willingness to become 

30 Cairns, L. J., Jn re Agra and Masterman’s Bank, 2 Ch. App. 391, 395 (1867). 
“The liability of a writer of a letter of credit is founded on the simple law of contracts, 
where the minds of the parties must meet in the common purpose. The act of the 
writer is an offer, or request, or proposition, and the act of him who furnishes the 
money is an acceptance.” Bank of Seneca v. First National Bank, 105 Mo. App- 
722, 726, 78 S. W. 1092 (1904). 

31 Birckhead v. Brown, 5 Hill (N. Y.) 634 (1843); Union Bank ». Coster, 3 N. Y. 
203 (1850). 

® Fletcher Guano Co. v. Burnside, 142 Ga. 803, 83 S. E. 935 (1914); Robbins ». 
Bingham, 4 Johns. (N. Y.) 476 (1809); Birckhead ». Brown, 5 Hill (N. Y.) 634 (1843), 
aff’d, 2 Den. (N. Y.) 375; Taylor v. Wetmore, 10 Ohio, 491 (1841). 

% Robbins v. Bingham, supra; Birckhead »v. Brown, supra. 

% Walsh v. Bailie, ro Johns. (N. Y.) 180 (1813); Birckhead ». Brown, supra; Taylor 
v. Wetmore, supra. 

% F. g., Bronson, J., in Birckhead v. Brown, supra. 

% Bank v. Archer, 11 M. & W. 383 (1843); see also Russell v. Wiggin, 2 Story (U. S.) 
213 (1842); Franklin Bank v. Lynch, 52 Md. 270, 281 (1879). 

37 Lawrason v. Mason, 3 Cranch (U. S.) 492 (1806); Birckhead v. Brown, supra; 
Union Bank ». Coster, supra. 
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surety for him, if a certain credit was extended,** or an offer to 
guarantee acceptance and payment of drafts,*® or an offer to the 
addressee to ‘‘see him paid,” which would at least suggest an offer 
to become secondarily liable.“ Obvious difficulties involved in 
the law of suretyship and guaranty led the courts to strain the 
construction a bit in order to bring such cases within the offer 
theory of letters of credit; though other courts have refused to 
treat such papers as more than offers to become surety or guarantor 
and have distinguished them from letters of credit.“ Where the 
wider interpretation is given to the paper, it must be upon some 
notion that the addressee has changed his position upon the faith 
of an understanding of its terms which though not correct he might 
reasonably entertain; in other words upon the theory of estoppel. 
Confusion has arisen in carrying out this offer theory, which in 
itself is simple and consistent enough, by importing into it a ques- 
tion of the law of negotiable instruments that seems superficially 
to be involved but in reality is quite beside the point. If one agrees 
to accept a bill already drawn, or one to be drawn, in such wise as 
clearly to point out the very instrument, a court of equity, to 
prevent embarrassment of the case of the holder because of his 
want of the written evidence to which he is specifically entitled, 
would decree the promised acceptance.” And courts of law ac- 
cordingly have treated a promise thus specifically enforceable as 
amounting to an acceptance and have allowed the promisee to sue 
the promisor as an acceptor. But the terms of the promise must 
be clear and definite in order to be specifically enforceable; and so, 
if the bill or bills are to be drawn in the future, courts may properly 


38 Lawrason v. Mason, supra. 

Union Bank v. Coster, supra. 

40 Cheever v. Schall, 87 Hun (N. Y.) 32 (1895). Here the letter in suit read: 
“Let Mr. G. have your farm . . . for the term of five years and I will see you paid.” 
G showed this letter to plaintiff, who leased the farm to him on the strength of it. The 
court said it was “a general letter of credit.” If it had been treated as a guarantee, a 
question would have arisen whether, under the statute of frauds, it was necessary 
that the name of the addressee appear on the letter. The court obviously sought to 
avoid this. 

4 EF. g., Scribner v. Rutherford, 65 Iowa, 551, 22 N. W. 670 (1885). The letter read: 
“A. P. Kenyon wants a 1ittle money; if you want anyone on the note, I will fix it 
when I come in.” The court refused to treat this as more than it professed to be, to 
wit, an offer to become surety on Kenyon’s note if money was loaned him. 

#® Bank of Montreal v. Thomas, 16 Ont. 503 (1888). 
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insist on a considerable particularity of description before allow- 
ing promisor to be held as acceptor.“ When, however, the addressee 
sues, not on the bill seeking to hold the issuer as an acceptor, but 
on the contract to accept bills drawn under and within the terms 
of the letter, no more particularity ought to be required than in 
any other case of offer and acceptance. If there is enough cer- 
tainty to make a contract there is a cause of action.“ Unhappily 
the origin of the requirement of particularity in the description of 
the bills to be drawn has often been overlooked, and in actions for 
breach ‘of contract to accept, the courts have demanded all the 
certainty involved in a decree for specific performance, and hence 
involved also in an action to charge the promisor as acceptor.” 
With the relaxation in equity of the strict rule as to certainty, so 
that it is enough if there is a contract at law which the court is in 
a position to enforce without making a new contract and without 
undue hardship,” the basis of the doctrine in Coolidge v. Payson 
is doubtful and more than one court long ago gave it up.” At all 
events it has nothing to do on principle with liability upon a letter — 
of credit in an action for non-acceptance or non-payment of drafts 
drawn in accordance with the terms of the letter.** 

Letters of credit which might well have been dealt with on the 
offer theory have sometimes been treated on a theory of guar- 


Coolidge v. Payson, 2 Wheat. (U. S.) 75 (1817); Schimmelpennich »v. Bayard, 
1 Pet. (U. S.) 264 (1828); Boyce v. Edwards, 4 Pet. (U. S.) 111 (1830); Garrettson ». 
North Atchison Bank, 39 Fed. 163 (1889); Ulster County Bank v. McFarlan, 3 Den. 
(N. Y.) 553 (1846); First National Bank ». Clark, 61 Md. 400, 406 (1883); Lewis v. 
Kramer, 3 Md. 265, 289 (1852). 

“ Franklin Bank of Baltimore v. Lynch, 52 Md. 270, 280 (1879); Lafargue v. Har- 
rison, 70 Cal. 380, 11 Pac. 636 (1886); Nelson v. First National Bank, 48 Ill. 36 (1868); 
Carnegie v. Morrison, 2 Met. (Mass.) 381 (1841); Bissell v. Lewis, 4 Mich. 450 (1857); 
Pollock v. Helm, 54 Miss. 1 (1876); Bank of Montreal v. Thomas, 16 Ont. 503. In the 
latter case the action seems to have been brought upon the bill rather than upon 
the contract to accept it, but questions of pleading were not raised. 

State National Bank v. Young, 14 Fed. 889 (1883); Atlanta National Bank v.  - 
Northwestern Fertilizing Company, 83 Ga. 356, 9 S. E. 671 (1889); Krakauer v. ~ 
Chapman, 16 App. Div. 115 (dissenting opinion) 45 N. Y. Supp. 127 (1897). 

# Jones v. Parker, 163 Mass. 564, 40 N. E. 1044 (1895); Equitable Gas Company 
v. The Baltimore Coal Tar and Manufacturing Company, 63 Md. 285 (1884); 
3 Pomeroy, Equity, §§ 1400 ef seq. 

# See Nelson v. First National Bank, 48 Ill. 36 (1868); Bissell ». Lewis, 4 Mich. 450 
(1857). 

48 See the vigorous statement of Story, J., in Russell ». Wiggin, 2 Story (U. S.) 213, 
231 (1842). 
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antee.*® In other cases what seem on their face to be contracts of 
guarantee or offers to become guarantor have been treated on the 
offer theory of letters of credit.*° But courts have not consistently 
treated such cases as cases of letters of credit.“ The disadvantages 
of a guarantee theory are the doctrine as to notice to the guarantor 
when his offer is accepted by giving credit to the principal,” re- 
quirements of the statute of frauds as to the contents of the memo- 
-randum on which one secondarily liable may be charged,™ and the 
danger of releasing parties secondarily liable in the course of deal- 
ings with the principal debtor.* Because of these, the value of 
’ letters of credit as instruments of credit would be seriously im- 
paired if a guarantee theory were to be adhered to, and the courts 


*° Lafargue v. Harrison, supra; Walsh v. Bailie, 10 Johns. (N. Y.) 180 (1813); 
Taylor v. Wetmore, supra; cf. Birckhead v. Brown, supra. In Lafargue v. Harrison, 
the court’s proposition that the letter of credit was “‘a guaranty by them of the credit 
to Mel and Sons during the time and for the amount specified” seems to be an awk- 
ward recognition of the instrument as a transaction of the law merchant. In effect, 
the court says to the issuer “you can’t say the holder did not have funds with you be- 
cause you guaranteed to the addressee that he had.” A better way of putting it would 
be that the letter could reasonably be so interpreted, and after the addressee had acted 
on it, the issuer was estopped. But in this particular case, as the letter was drawn, 
there is no such representation, nor are there any words amounting to a guarantee of 
anything. If the court means that the legal effect of the letter was that of a guar- 
antee, it is holding the letter of credit a self-sufficing instrument without seal or con- 
sideration. 

50 Boyd v. Snyder, 49 Md. 342 (1878) (“This contract of guaranty .. . anal- 
ogous to a general letter of credit’’); Lawrason v. Mason, 3 Cranch (U. S.) 492 (1806) 
(“We will become your security for 130 barrels of corn payable in 12 months”); 
McLaren v. Watson, 26 Wend. (N. Y.) 425 (1841), affirming 19 Wend. (N. Y.) 557 
(1838) (“I hereby guarantee payment’’); London Bank ». Parrott, 125 Cal. 472, 58 Pac. 
164 (1899) (“and these presents shall be deemed to be, and shall’ constitute to you, a 
continuing guaranty by each of us”); Northumberland ». Eyer, 58 Pa. St. 97 (1868) 
(written guarantee indorsed on a note, which, said Sharswood, J., “is not distinguish- 
able from a general letter of credit”); Cheever v. Schall, 87 Hun (N. Y.) 32 (1895) 
(“I will see you paid”). If Judge Sharswood’s proposition is well taken, does the gen- 
eral letter of credit stand as a transaction of the law-merchant, requiring no common- 
law consideration? 

51 Adams v. Jones, 12 Pet. (U. S.) 207 (“I will be security for the payment’’); 
Scribner v. Rutherford, 65 Iowa, 551, 22 N. W. 670 (1885) (“if you want anyone on 
the note I -will fix it when I come in”). As to the effect of issuer’s death where letter 
is treated as a guarantee, see Michigan State Bank v. Estate of Leavenworth, 28 Vt. — 
209 (1855). 

5 Adams »v. Jones, supra. This led the court to hold the instrument a letter of 
credit in London Bank »v. Parrott, supra. 

58 Cheever v. Schall, 87 Hun (N. Y.) 32 (1895). 

5 London Bank ». Parrott, supra. 
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therefore have tried not only to find better ways of treating genuine 
letters of credit, but have shown some tendency to turn guaran- 
tees into letters of credit in the supposed interest of security of 
mercantile transactions. 

As a basis for discussing our third, or contract-for-benefit-of- 
third-party theory, we may take the case of Carnegie v. Morrison.® 
Here one Oliver, the Boston agent of the defendants, a firm of 
bankers in London, wrote as follows: — | 
“Messrs. Morrison, CrypDEN & Company, 

London: 

Mr. John Bradford, of this City, having requested that a credit may 
be opened with you for his account, in favor of Messrs. D. Carnegie 
and Company of Gottenburg, for three thousand pound sterling, I have 
assured him that the same will be accorded by you on the usual terms 
and conditions.” 

This letter was delivered to Bradford, but the bankers were 

notified that the letter was written and would be forwarded by 
Bradford to Carnegie and Company with a request for credit. 
This might have been treated as an offer by the defendant ad- 
dressee to Carnegie and Company and accepted by them when they 
gave credit to Bradford. Counsel for defendants argued that it 
was only a contract between defendants and Bradford that the 
former would give the latter credit, so that the plaintiffs were not 
parties to it and could not sue on it. Answering this argument, 
Shaw, C. J., said: 
“He (Bradford) had funds either in cash or credit with the defendants 
and entered into a contract with them to pay a sum of money for him 
to the plaintiffs. . . . He gave the plaintiffs notice of what he had done 
and sent them the instrument as authentic evidence of the fact. They 
assented to and affirmed it as an act done in their behalf and gave the 
defendants notice thereof and conformable to the terms of the letter of 
credit drew their bills on the letter of credit. The refusal to accept was 
a breach of the promise thus made. . . . It would be vain to say that 
this promise was not made for the benefit or (according to the terms of 
some of the cases) for the interest of the plaintiffs.” 


This looks very much like a theory of a contract between the issuer 
and holder for benefit of addressee. But such a theory would not 


55 2 Met. (Mass.) 381 (1841). See also on “right of third party to sue,” 25 L. R. A. 
257, note; Franklin Bank of Baltimore v. Lynch, supra. 


a 
. 
if 
i 
if 
FS 
if 
| 
i 
| 
if 
4 
q 
q 
P 


26 HARVARD LAW REVIEW 


be tenable in jurisdictions which reject entirely the doctrine of 
allowing actions upon contracts by third party beneficiaries; and 
even where the doctrine is recognized, as it now generally is, still 
it involves so many difficulties and uncertainties that it would be 
a misfortune if it were resorted to and relied upon in connection 
with any instruments of general commercial importance. 

A theory of estoppel was employed in Johannessen v. Munroe.® 
‘Here the holder obtained a letter of credit from the issuer upon 
false representations and turned it over to the addressee, together 
with $500 in cash, in payment of an outstanding indebtedness 
_ upon which the addressee was about to sue, whereupon he fore- 
bore suit. At the time this was done, the holder wrote (falsely) 
to the issuer that the letter had been delivered to the addressee in 
the regular course of business and that the addressee would avail 
himself of it accordingly. Before closing the transaction addressee 
inquired of the issuer as to the genuineness of the letter and was 
advised that it was genuine, that it would not be canceled, and 
that payment of drafts drawn pursuant thereto would not be 
stopped unless the holder gave notice that it had fallen into im- 
proper hands. Nevertheless on the day on which the addressee 
concluded his arrangement with the holder, the issuer canceled 
the letter, claiming it was being used improperly. The grounds of 
defense were, first, that the letter had been obtained by fraud and 
plaintiff was not a holder in due course for value; and, second, 
that the holder was not authorized to use the letter as he did. In 
the Appellate Division, the majority of the court, in sustaining a 
judgment for plaintiff, relied upon a passage in Daniel on “ Nego- 
tiable Instruments,”’*” and held that delivery to the plaintiff and 
action thereon by plaintiff in good faith by forbearing to sue on 
his claim would cut off all defenses of the issuer. The Court of 
Appeals took the better ground of estoppel, saying: 


56 158 N. Y. 641, 53 N. E. 535, 9 App. Div. 409, 41 N. Y. Supp. 586, 84 Hun 
(N. Y.) 594 (1899). 

57 “While not possessing the-characteristics of negotiability which pertain to bills 
and notes [they] partake of them to such an extent as to be necessarily classed as 
negotiable instruments.” 2 DANIEL, NEGOTIABLE INSTRUMENTS, 3 ed., § 1790. All 
that this means is that if the letter is acted on according to its terms, the issuer can- 
not set up that he was defrauded into issuing it, nor go into the state of accounts be- 
tween him and the holder. It is confusing to use the term “negotiable” in this con- 
nection. See 2 Ames, CASES ON BILLs AND NOTES, 783. 
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“We are of opinion that this entire transaction, beginning with the 
issuing of the letter of credit and closing with the settlement referred to, 
presents all the elements of an estoppel, and defendants are precluded 
from setting up a defense based upon the alleged invalidity of the letter 
of credit for any cause. . . . We have here the representation of cer- 
tain facts by the defendants with knowledge that the plaintiff proposed, 
to act thereon; the fact that he did so act and took the letter of credit 
and money in payment of his claim, releasing all parties from further 
liability. This constituted a taking of the letter of credit in good faith 
and for value. The plaintiff by the representations of defendants was 
induced to change his position, to give up his cause of action and pro- 
posed legal proceedings, acknowledge full settlement and payment of 
his claim, and to release all parties.” 


Gray, J., dissented on the ground that the letter of credit was a 
mere offer and that when it was discovered that the holder was 
about to use it for a different purpose than that which he had 
represented, it might be revoked. He was also of the opinion that 
taking on a precedent debt and giving a receipt for it did not con- 
stitute such a change of position as to raise an estoppel. 

This decision obviously is quite out of line with the offer theory. 
In the first place if the letter was an offer it contemplated accept- 
ance by addressee accepting bills drawn by the holder and in turn 
drawing on New York.®** But, so far as appears, the letter had 
been revoked before any bills were drawn or accepted. If it be 
held that a promise not to revoke an offer makes it irrevocable, 
yet here there was no consideration for the issuer’s promise, in 


58 The letter read: 


“No. 5687 Office of John Munroe & Co. 
Bankers, 32 Nassau St., New York 
Messrs. Munroe & Co., Feb. 26, 1892. 
Paris: 
Gentlemen: 


We hereby open a credit with you in favor of Capt. J. A. Johannessen, S. S. Raylton 
Dixon for fifteen thousand francs (fcs 15,000) available in bills at ninety days date; on 
acceptance of any bill or bills drawn under this credit you are to draw on Carsten Boe, 
New York, at seventy-five days date; payable at the current rate of exchange for first. 
class bankers’ bills on Paris on day of maturity. Commission is arranged. ; 

Bills under this credit to be drawn at any time prior to May rst, 1892. 

Truly yours, 
John Munroe & Co.” 


“The bill may be availed of in sterling, if desired, say six hundred pounds sterling _ 


(£600). J. M. & Co.” 
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answer to addressee’s inquiry, that the letter would not be re- 
voked. The majority of the court speak as if the letter were an 
evidence of indebtedness or even a negotiable instrument, so that 
the paper itself was taken by the addressee in payment of the pre- 
cedent debt. But, if the offer theory is sound, the transaction be- 
tween holder and addressee was really this: in consideration of the 
discharge of debt, the holder agreed to and did deliver the written 
offer to addressee so as to permit the latter to proceed to accept it. 
The discharge of the debt could not be an acceptance, for the terms 
of the offer exclude such a construction. Again, what did the 
issuer represent, which he is now estopped to deny, — addressee 
having changed his position on the faith of the representations? 
We may agree that after the letter was acted upon no claim of 
fraud in its inception might be urged. But in connection with the 
more difficult point as to revocation and the use made of the letter 
by the holder, what does the letter represent? It purports to be an 
authority to draw bills and a clearly implied promise to accept and 
pay them; and the answer to addressee’s inquiry, beyond being a 
representation of the genuineness of the paper, is but promissory — 
promising in effect that the letter would not be revoked and that 
payment of drafts thereunder would not be stopped. And yet the 
court palpably feels that there is something else involved in the 
very issuance of a letter of this sort, — that inherently and by gen- 
eral commercial understanding it represents something else. What is 
this something else? What can it be but that the issuer had funds 
of the holder to the amount of the letter which he held by the direc- 
tion of the holder to the use of the addressee subject to the terms 
of the letter? If the letter amounted to such a representation, 
then, the moment the addressee acted thereon and changed his 
position on the faith thereof, the issuer was estopped to deny that 
he held the money to addressee’s use, and was liable, whether the 
change of position amounted to an acceptance of an offer or not. 
Other courts have taken a similar view of such letters.*® 


8° “He had funds either in cash or credit with the defendants and entered into a 
contract with them to pay a sum for him to the plaintiffs.” Shaw, C. J., in Carnegie 
v. Morrison, 2 Met. (Mass.) 381 (1841). 

“Anyone to whom such letter might be shown in the course of business, as the 
predicate of a transaction, would infer and be justified in the belief, that the writer 
had agreed to be bound for the usee of it, either for his accommodation or because he 
was indemnified by effects in hand, or upon some good consideration, and would not 
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Summing up the Anglo-American cases, may we not say: First: 
The orthodox theory undoubtedly is one of an offer, becoming a 
contract when the addressee complies with its terms. This theory 
meets most of the cases of the past well enough, but fails in those 
cases in which the issuer has been held although he revoked before 
the terms had been complied with or although they had not been 
complied with. Second: The guarantee theory involves too many 
difficulties and is unsatisfactory, so that courts have inclined not 
to use it even when the instrument in form called for it. Third: 
The theory of a contract between issuer and holder for the benefit 
of addressee has only been suggested in the cases and involves so 
many difficulties and uncertainties as to be unsatisfactory. Fourth: 
The theory of estoppel may be made to meet all the cases if we 
treat the letter as a representation to the addressee that the issuer 
has money of the holder to his use, and say that he is estopped to 
deny this representation when the addressee has acted upon it. 
This is the only view advanced in the books that will meet the cases 
where recovery was allowed, although there was revocation before 
the doing of the act prescribed by the letter, or although the pre- 
scribed acts were not done at all. Fifth: Throughout the cases we 
may note the courts feeling, more or less subconsciously, that we 


entertain the thought that it was incumbent on him to inquire into the state of deal- 

ings between the writer and the usee of the letter, for the purpose of learning whether 
there was any contingency about it, or whether any change of circumstances between 
the date of the letter and the advances under it would affect the liability of the writer.” 
Pollock v. Helm, 54 Miss. 6 (1876). 

Is not this what is meant by the “guaranty of the credit” of the holder in Lafargue 
v. Harrison, supra? 

“The doctrine of the liability of a party, giving authority to draw, to any bond fide 
holder of the bill drawn pursuant to such authority, lies at the foundation of the law 
governing “‘letters of credit” in the commercial world. . . . In this case the plaintiff 
was a holder . . . for value, and is not affected by the state of accounts between 
(holder) and (issuer).” Franklin Bank of Baltimore v. Lynch, 52 Md. 270, 282 (1879). 

The analogy of money had and received to use of a third person is employed by 
Marshall, C. J., in Lawrason v. Mason, 3 Cranch (U. S.) 494 (1806). See also Krakauer 
v. Chapman, 16 App. Div. 115, 45 N. Y. Supp. 127 (1897). There the letter provided 
for bills at thirty days. One was drawn and paid. Before a bill could be drawn for 
the remainder of the indebtedness incurred on the faith of the letter, the holder ab- 
sconded so that the drawing of a further draft became nugatory. The addressee was 
allowed to recover directly from issuer the amount of the unpaid indebtedness. Here 
the offer had not been accepted according to its terms; but the issuer had represented 

that he held funds of the holder to the use of the addressee and the latter was allowed 
to recover those funds to the extent of his interest. 
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have here a substantive institution of the law merchant, which ought 
to be sustained on its own basis; and that whatever common-law 
theories may be convenient for the purpose are to be resorted to 
in order to fortify it. It is significant that no deliberate written 
promise of a business man or commercial entity made as a business 
transaction to answer for credit extended on the basis of the writ- 
ing has failed of enforcement in our courts.” | 

Let us now apply these several theories to the actual form of 
_ letters in general use to-day in our export trade and test them by 
the problems to which those forms and the requirements of modern 
business give rise. 


III 


Although letters of credit in our foreign trade vary greatly in 
form, it is possible to group them into four well-marked types, with 
many variations of form in each type. The words ‘confirmed 
letter of credit,” or “irrevocable letter of credit,”’ or both, appear 
or seem to be implied in each type; and it is on these words that the 
business world seems to put its main, if not its whole reliance. 
Leaving these words out of account for the moment and looking 
at the purport of the letter apart therefrom, we may take as our’ 
first type those whose words suggest immediately a notification 
or acknowledgment by the issuer of the receipt of money to the use 
of the addressee, to be paid him upon compliance with the terms 
of its receipt, which are stated as conditions in the letter." Refer- 


60 The cases in note 45, supra, are an apparent exception. But the case in the 
federal court was one at nisi prius and the instrument was vague in its terms and by 
no means an ordinary letter of credit. In the Georgia case the language used, “we 
will carry you,” was addressed to the holder, and evidently contemplated an exten- 
sion of existing indebtedness only. What is said as to agreements for acceptance is 
but dictum. In the New York case a majority of the court upheld the letter. 

61 The following is an example of this type: 

[Amount] [No.] [Date] 
[Addressee]: 

At the request and for the account of [holder] we have opened a confirmed credit 
in your favor, bearing the above number, available by drafts at sight to an aggregate 
amount of [amount of credit] for [purposes of credit]. 

Payments to be made against delivery to us of properly endorsed negotiable rail- 
road bills of lading together with receipted invoices in triplicate at the above stated 
prices. 

This credit to remain in force until 

Any draft drawn under this credit must state that it is drawn under (description, 
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ence to the forms as set forth in the note will show that they con- 
tain (a) a statement that a “confirmed” credit has been opened 
in favor of the addressee for the account of the holder, which as 
we have seen courts have construed as a representation to the 
addressee that funds of the holder of the letter had been received 
and were held to the use of the addressee; (6) a statement of the 
conditions of the credit, or in other words, of the terms on which 
the funds were received and are held to the use of the addressee; 
(c) an authority to draw drafts on the issuer to the amount and 
under the conditions set forth; and (d) often an express promise to 
honor such drafts. This type of letter might be treated on the 
offer theory and could be upheld in that way. But it is perfectly 
obvious that those who draw and act on letters framed in such 
terms have in view something much more assured, permanent, 
conclusive and irrevocable than an offer. 

Letters of the second type are evidently drawn under the advice 
of counsel impressed with the offer theory of the cases we have 
discussed. Such letters are drawn in the form of offers, which are 
to become contracts upon acceptance by performing the terms set 
forth in the letter.” Here there is no direct suggestion that funds 


date and number of letter] and must be addressed to [issuer] and the amount of the 

draft must be noted on the back hereof by the negotiating bank or bankers. 

We hereby agree with the bond fide holders that all drafts issued by virtue of this 
credit and in accordance with the above stipulated terms, shall meet with due honor 
upon presentation at the office of the [issuer] if drawn and negotiated by [expiration 
date]. 

[Signature of issuer] 

The following form, falling within the same type, suggests both money received 
and held to the use of the addressee and also notification of a contract between holder 
and issuer for the benefit of addressee: 

[Addressee] [Date] 
We received today from [foreign correspondent bank] a message as follows: 
“Account [name of holder] open following confirmed credit [amount of credit] 

favor [name of addressee] against [terms and purposes of credit].” 

Of which kindly take notice. 

The credit will remain in force for [period of credit] and the same is hereby con- 
firmed for the account of (foreign correspondent Bank]. [No. of Letter] 

[Signature of Issuer] 

® An example of this type is: 

Irrevocable Export Credit No. [Expiration date] 
[Addressee]: 

You are hereby authorized to draw upon us for account of [holder] at sight to the 
extent of [amount of credit] covering [purposes and terms of the credit]. Payment to 
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are held; at most this could only be inferred from the authority 
to draw on the issuer for the account of the holder. What is most 
notable in this type is the care with which the authority to draw 
upon the issuer is brought within the terms of Coolidge v. Payson 
as interpreted in later cases in the Federal Supreme Court. Sum- 
marily stated letters of this type contain (a) a statement by way 
of caption, but not in their body or text, that they are “‘con- 
firmed” or “‘irrevocable;” (b) an authority to the addressee to 
draw on the issuer for the account of the holder with a precise de- 
scription of the drafts to be drawn. Looking only at this second: 
element, these letters are clear enough; but they raise at once the 
question why if this is all there is to them, should the issuer say at 
the top of the instrument that it is “‘confirmed”’ or “‘irrevocable?” 
Does he mean to add something to the second element, and if so, 
what? In business understanding the answer is obvious, but in 
law we must inquire. 7 

In a third type the form of letter suggests a contract between 
the holder and the issuer for the benefit of the addressee whereby 
the addressee is to be paid by the issuer on condition of his per- 
forming the terms of a contract which he has made with the holder. 
The letter takes the immediate form of a notification to addressee 
of the former contract.* Unless, because of the obvious disad- 
vantages involved the courts were to twist such letters into offers, 
as we have seen them do where the instrument in form used lan- 
guage importing guarantee or suretyship, there is little in the text 
of this type of letter to lay hold of for any other common-law 
theory than one of notification of a contract between holder and 
issuer for the benefit of addressee. But such letters are also usually 
captioned, or in collateral correspondence are stated to be “con- 


be made against [statement of documents required]. Drawing must clearly specify 
the number of this credit. 
[Signature of Issuer] 

8 Following is an example: 

[Addressee]: [No.] [Date] 
‘We have received instructions from [holder] to pay you against your receipt in 
triplicate any sum or sums up to [amount of credit] against shipment of [terms and 
purposes of the credit]. This letter to be presented with your receipts and documents. 

[Signature of Issuer] 
Sometimes a contract between holder and issuer is expressly stated, e. g., “we have 
received instructions from [holder] with whom all necessary arrangements have been 
made”; also such forms may include an authority to draw. 
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firmed,” or “irrevocable,” or sometimes “confirmed and irrev- 
ocable letters of credit.” This raises at once the question whether 
the text of the instrument is not an informal attempt to express a 
transaction of another sort rather than that indicated by the text. 
taken alone — a transaction well known to the commercial world 
by the name given it. 

Lastly there is a fourth type drawn apparently with no theory 
in mind other than the business understanding of a “confirmed 
and irrevocable letter of credit,” and on the assumption that the 
written promise of a business'man in the course of business is self 
sufficient.“ Here it will be observed there are no words suggesting 
the holding of money to the use of the addressee, and unless some 
meaning is attributed to the very words “confirmed letter of 
credit” which will bring it within the theory of a representation of 
money held to the use of addressee or the theory of an offer, the 
addressee must bestir himself to show a consideration by proof 
that the letter was issued in exchange for his then and there en- 
tering into a contract with the holder, or something of the sort. 
Either that or we must go outside common-law theory and look 
to the law merchant to uphold such letters. 

As the matter stands in the decisions, the first type, from the 
standpoint of the exporter, is clearly the most satisfactory. In 
view of commercial usage, the understanding of the business world, 
and the decisions of the New York courts in Johannessen v. Mun- 
roe®™ and Krakauer v. Chapman © it may well be contended, and 
it is submitted, that courts which are reluctant to go further should 
hold, as the minimum of progress demanded, that use of the words 


6 For example this form: 

Irrevocable Letter of Credit 

[No.] [Date] 
[Addressee]: 

At the request of [holder] we hereby open an irrevocable letter of credit, [No. ] 
in your favor to the extent of [amount of credit] against [terms and purposes of credit] 
available until [expiration date] under the contract between’ yourselves and [holder]. 

We hereby agree and promise to pay you the amount above mentioned upon presen- 
tation of the documents in compliance with the terms of this credit. 

(Sighature of Issuer] 

Other variations of these forms may be found in Houcn, PRacTIcAL ExPortING, 
544 

% 158 N. Y. 641, 53 N. E. 535, 9 App. Div. 409, 41 N. Y. Supp. 586 (1899). 

% 16 App. Div. 115, 45 N. Y. Supp. 127 (1897). 
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“confirmed letter of credit” or their equivalent should be con- 
strued to mean an acknowledgment of money received and held to 
addressee’s use. What does the letter “confirm,” if not this? 
But the more direct statement of the first type obviously gives a 
better assurance. 

So, from the exporter’s standpoint, the second type is more 
satisfactory than the third or fourth. Forms of this type clearly 
owe their origin to an effort to adapt what I have called the tourist 
type of letter, and the common-law theory of an offer, to the cir- 
cumstances of trade to-day, rather than to the French theory of 
the modern letter as testifying to an ouverture de crédit. One con- 
spicuous difference between the first and the second type, if the 
second is to be handled legally on the offer theory solely, will 
suffice to show why the first type is better suited to protect the 
exporter. In a letter contemplating successive instalments of de- 
livery or performance, and authorizing the vendor-addressee to 
draw for each instalment as delivered, there would be, if the in- 
strument is but an offer, a complete acceptance of the offer pro 
tanto with each delivery, but the offer could be revoked as to future 
instalments. Yet it may well be that the addressee has changed 
his position in arranging to take care of the whole series of instal- 
ments. In that event if the instrument amounts to an acknowledg- 
ment of money held to the use of the addressee, action thereon by 
the addressee would work an estoppel upon the issuer to deny that 
it was so held. Hence, as in Krakauer v. Chapman,® addressee 
might recover, without exactly doing the things prescribed, if he 
performed the substance of the conditions on which the money 
was held to his use. If to avoid an unfortunate result the estoppel 
theory is applied to a letter of the second type, the effect is to put 
the letter in our first type by construction. 

The third type must be pronounced much less satisfactory. It 
is true, according to the great weight of American authority, the 
addressee-beneficiary may sue the issuer-promisor upon such a 
contract. Also by good authority, after notification of the contract 
to the addressee-beneficiary, the holder-promisee and _issuer- 
promisor could not rescind so as to cut off the action of the ad- 
dressee-beneficiary. But these doctrines of suit by third persons 


67 16 App. Div. 115, 45 N. Y. Supp. 127 (1897). 


| 
| 
t 
| | 
q 
q 
i 
— 
— 
| 
i 
| 
| 
| 


LETTERS OF CREDIT 25 


upon contracts between others for their benefit and of the effect 
of notification upon the power to rescind such contracts, are so 
unsettled in their details, raise so many nice questions and are 
dealt with so differently in different jurisdictions,®* that no lawyer 
would feel justified in advising an exporter to rely upon an instru- 
ment where it could only be construed as notification of a contract 
between issuer and holder for his benefit. 

On any purely common-law theory, the fourth type seems 
thoroughly unsatisfactory. Without some tour de force of judicial 
construction, not without precedent as we have shown, the addressee 
in this type must establish a consideration, and it may not always 
be easy or even possible to do so. And yet some brief and simple 
form on the lines of this fourth type ought to be sufficient. It is 
late in the day for the law to be insisting that business instruments 
shall set forth the obvious with elaboration and detail. The days 
when nothing could be left to inference are past everywhere except 
in criminal pleading. A deed no longer is required to describe all 
the appurtenances in detail or even to speak of appurtenances in 
detail at all. Statutory forms are allowing the one word “warrant” 
to do the work of four elaborate covenants in a common-law con- 
veyance. Express warranties have more and more been replaced 
by warranties implied in the transaction, and the whole subject 
has been settling down to the rational basis of exacting what good 
faith would require in view of expectations reasonably arising from 
what was said or done; so that we are beginning to be able to give 
legal effect to instruments even though they do not “‘exclude every 
misinterpretation capable of occurring to an intelligence fired with 
a desire to pervert.” ®° Is there not too much of this sort of archaic 
legal formalism still involved in instruments having to do with 
important business transactions? The mere promise to accept 
drafts, the mere promise not to revoke, the mere deliberate word 
and deliberate intention of a business man or a commercial entity, 
committed to writing as a business transaction, avail nothing. 
Hence, either the courts must recognize the confirmed letter of 
credit as a legal transaction of the law merchant, standing on its 
own bottom, or they must treat the words “confirmed letter of 


8 Williston, “Contracts for the Benefit of a Third Person,” 16 Harv. L. Rev. 
43 


69 Holmes, J., in Paraiso v. United States, 207 U. S. 368, 372 (1907). 
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credit” as importing something unexpressed which will accom- 
plish the clear intent of those who issue and those who re- 
ceive these instruments, or else important business interests must 
go unsecured ‘and unprotected by law and business men must 
be driven to find ways of protecting {themselves outside .of the 
law.”° 7 

If we are not yet prepared to treat letters of the fourth type 
squarely on business usage as part of the law merchant, the burden 
of sustaining them must fall on that “‘much -enduring word,” 
estoppel. The New York cases show us a way out which has a 
real basis in the actual course of business. Normally in domestic 
commerce the purchaser, having contracted with the seller, goes 
to a bank, deposits money with it or makes arrangements for a 
loan whereby there is in effect a deposit of the money borrowed, 
and the bank issues the letter. Here, these facts being proved, 


_ the letter evidences that the bank has received and holds money to 


the use of the seller, upon the conditions named in the letter. In 
foreign commerce, the buyer contracts usually with the seller’s 
agent abroad. He then goes to a foreign bank, deposits money or 
opens a credit — which by the continental law is the same thing — 
and the latter forwards the money to or sets up a credit with a New 
York bank, or forwards the money to or sets up a credit with such 
correspondent of the New York bank as the latter may designate. 
In either event, the New York bank, holding money or what it 
considers in substance the equivalent, issues the letter of credit, 
which the buyer-holder then turns over to the seller-addressee, or 
more commonly sends direct to such addressee at buyer-holder’s 
request. From the nature of the case, it would be an intolerable 
hardship upon the addressee to compel him to prove that these 
several steps actually took place in any given case. Therefore, 
when the letter is issued, may not the addressee reasonably assume 
that these steps have taken place and understand the letter as so 
representing to him? If this is a reasonable interpretation and he 
acts on it, the issuer is estopped to deny the facts so represented. 
Hence, whenever the words “confirmed letter of credit” or their 


70 Ts this not shown by the way in which business, disgusted with the backward- 
ness of the law or more particularly of legal procedure, constantly resorts to extra- 
legal ways of adjusting controversies, as through Boards of Trade, Chambers of 
Commerce, Trade Associations, etc.? 
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equivalent are used, the letter should be taken as representing that 
money is held by the issuer to the use of the addressee, subject to 
the terms of the letter. 

From the standpoint of the issuer, assuming that he or it intends 
_ to act in good faith, we should come to the same conclusions. . If 
the issuer has funds of the holder or has taken pains to be secured 
before issuing the letter, he is in nowise prejudiced by a form of 
letter and a legal attitude towards such letter that will fully pro- 
tect the addressee; and every issuer will be sure to require funds or 
proper security if he knows that the law will treat the letter as 
presupposing them. The point that seems most important to the 


- issuer is to have the terms and conditions set forth so simply and 


clearly in the letter that he may pay with assurance upon inspec- 
tion and receipt of documents and will not become involved in 
possible controversies between holder and addressee over the con- 
struction of an elaborate contract between them. In this re- 
spect, such express incorporations of the buyer-seller contract into 
the letter by reference as in the form in note 64 are of doubtful 
wisdom. 


From the standpoint of the holder, again assuming that he in- 


tends to act in good faith, there can be no interest in any form or 
any state of the law which does not fully secure the addressee. The 
latter can only reach the credit by complying with its terms or, if 
some breach of contract by the holder makes that impracticable, 
by complying with his contract with holder so as to make the holder 
in justice and in law his debtor thereunder; so that for the most 
part the terms of the letter and the terms of the contract afford 
him all needed security. Nevertheless as the letter cannot well 
make all the terms of the contract express conditions without in- 
volving the issuer in risks he should not assume, it must be ad- 
mitted that the buyer-holder, dealing with the seller-addressee at 
long range may be at a certain disadvantage on any theory of the 
letter which will be satisfactory to addressee and issuer. The ob- 
vious mode of protecting the buyer-holder, by provisions for in- 
spection of goods bought under the contract and making, let us 
say, an inspector’s certificate a condition precedent in the letter, 
would raise at once the difficulties with which lawyers have be- 
come familiar in cases of express conditions calling for architect’s 
certificates, surveyor’s certificates, opinions of lawyers as to title, 
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magistrate’s certificates of loss, and the like.” Experience of these 
conditions and of the legal questions involved in them has not been 
such as to commend them for commercial purposes. It must be 
for the ingenuity of business to find some better mode of protect- 
ing the buyer-holder, if such protection is needed. 


IV 


The authorities say that a special letter of credit, 7. e., one ad- 
dressed to a particular addressee, is not assignable.” On the other 
hand the understanding and custom of business men to a certain 
extent is different. Questions usually discussed under the head of 
assignability of letters of credit arise where the addressee seeks to _ 
pledge the letter or to assign it as security; in cases of business 
changes, as where an addressee partnership is changed or incor- 
porated or a new corporation succeeds to the business and good 
will of an old one, or a merger or a consolidation occurs; in cases of 
a sub-contract or a number of sub-contracts with the seller-ad- 
dressee; or further where a letter addressed to a particular addressee 
nevertheless expressly states that it is assignable, or contains an 
express power of designating those in whose favor it may be made 
available. How shall we treat these cases? 

Where one attempts to assign such a letter, it is clear that under 
the offer theory no one may accept the offer, and thereby make a 
contract with the issuer, except the addressee to whom alone the 
offer is made. On the guarantee theory, the guarantee runs only 
to the creditor named, and no secondary liability can be incurred 
to anyone else except by means of a new contract. This rule has 
been applied very strictly to cases of business changes.” On the 
theory of contract for benefit of a third person, no one but the third 
person for whose benefit it is expressly made may avail himself 
thereof. On the estoppel theory, the representation is made only 
to the addressee; and it would seem that no one else may reason- 
ably rely on or act upon a representation expressly addressed to a 

™ Tullis v. Jacson, [1892] 3 Ch. 441; Nolan v. Whitney, 88 N. Y. 648 (1882); Chicago 
R. Co. v. Price, 138 U. S. 185 (1891); Insurance Co. »v. Pulver, 126 Ill. 329, 18 N. E. 804 

1888). 
” ianhes v. Bingham, 4 Johns. (N. Y.) 476 (1809); Birckhead v. Brown, 5 Hill 
(N. Y.) 634; Walsh v. Bailee, 10 Johns. (N. Y.) 180 (1813). 
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particular person, for his purposes only, and on its face not intended 
to be shown to or relied upon by anyone else. Consequently no 
one else may invoke an estoppel." When, therefore, the addressee 
assigns or puts up the letter as security, the only legal right of the 
pledgee would seem to be a right to the possession of the paper. 
Without the paper, the addressee cannot enforce his rights against 
the issuer nor negotiate bills. Thus the right of possession of the 
paper is a valuable one and by its mere possession the pledgee is 
in a position to exert pressure upon the pledgor for his security. 
The case is legally like the deposit of title deeds in English law,” 
and suggests the question whether the pledgee of a letter of credit 
obtains any lien in equity. But what has the addressee-pledgor to 
give him? Certainly he has nothing im praesenti on any of the 
theories considered. 

Turning to the theory of the letter as an acknowledgment of 
money received and held to the use of addressee, we get a like re- 
sult. True, in an ordinary case of money had and received, there 
is a debt enforceable in a money count, which debt may be assigned. 
But here the money is held to the use of the addressee upon condi- 
tion and there is no assignable debt until the condition is performed. 
Nor is the result different upon a theory of the letter as an instru- 
ment of the law merchant. For the letter by its very terms does 
not contain a power of negotiation as in the case of commercial 
paper payable to order or bearer. Consequently the position of the 
assignee for security seems to be simply that of one who for his 
security has possession and right of possession of a document with- 
out which the pledgor thereof cannot realize a valuable possibility. 
When the possibility has come to fruition in an actual claim in 
praesenti, equity might then consider the pledgee of the letter an 
equitable lien-holder.” But this could scarcely happen withoct 
the production of the instrument, so that possession of it and 
consequent control of the situation is the pledgee’s real security. 
In a case like Krakauer v. Chapman ™ the theory of money held by 
the issuer to the use of the addressee would be advantageous to the 
pledgee. If the addressee may sometimes have a claim against the 


™ Fletcher Guano Co. ». Burnside, 142 Ga. 803, 83 S. E. 935 (1914); Robbins ». 
Bingham, supra. 

% 3 Pomeroy, Equity, 3 ed., § 1264. 

% Ibid., § 1237. 7 16 App. Div. 115, 45 N. Y. Supp. 127 (1897). 
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issuer in praesenti without complying with impracticable terms of 
the letter, yet obviously he could not sue and enforce that claim 
without the letter. In such a case, on established principles, the 
pledgee of the paper would have an equitable lien.” 

Where business changes take place the case is more difficult. 
For reasons already set forth there is no help in such a case on 
theories of offer, or guarantee, or contract for the benefit of a third 
person. If we think of the letter as an acknowledgment of money 
held to the use of the addressee upon condition, we must ask whether 
the condition can be performed. And this resolves itself into a 
question whether the buyer-seller contract may be assigned. If 
that contract can be assigned to and enforced by the business suc- 
cessor, it is submitted that the latter may perform the conditions 
of the letter and enforce it. Ordinarily when such business changes 
take place the parties no doubt will take care to make an express 
agreement obviating such questions. But if the buyer-holder should 
seek to take advantage of the situation to escape from his contract 
and hence refuse to enter into or sanction a new agreement, the 
point might well be important. 

In case of sub-contracts, what has been said as to pledge of the 
letter by the addressee becomes applicable. The addressee, where 
there is a sub-contract given by him, may deposit the letter with the 
sub-contractor which will raise the same questions as the deposit of 
the letter for security. Where there are a number of sub-contracts, 
so that this course is not possible, the addressee might deposit the 
letter with a trustee for the benefit of the sub-contractors according 
to their several interests. But the usual plan is to deposit the 
letter with a bank as security and ask the bank to issue new letters 
of credit addressed to each of the several sub-contractors. 

A letter which is expressly made assignable raises questions like 
those which arise upon a general letter. Such an instrument 
amounts to a letter addressed to the addressee or to such person or 
persons as he may turn it over to. Or, if the letter is in the form of | 
authority to draw, it amounts to a power conferred on the ad-_ 
dressee to designate those who may avail themselves of the offer. 
Letters sometimes contain express powers of designation of this 


78 Harrison v. McConkey, 1 Md. Ch. 34 (1847); Ruckman v. Ruckman, 33 N. J. 
Eq. 354 (1880); Pringle v. Pringle, 59 Pa. St. 281 (1868); Pierce v. Bank, 129 Mass. 
425 (1880); Hill v. Stevenson, 63 Me. 364 (1873). 
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sort. They raise no difficulties on the offer theory, as the terms of 
the offer provide how the offeree shall be ascertained. They raise 


no difficulties on the theory of the letter as an acknowledgment of 


money held to the use of the addressee, for the letter expressly 
empowers the person to whose use the money is held on condition, 
to designate the others to whose use it may be held on like condi- 
‘tions, and it is a representation that the money is held to such uses 
on which any one so designated may reasonably rely and may thus 
raise an estoppel in his favor. 

So much for so-called questions of assignability. Suppose that 
the buyer-holder becomes insolvent and the security of the issuer 
fails after the seller-addressee has done a substantial part of the 
work of manufacture, but before he has made deliveries and drawn 
on the issuer, and the issuer in this interval seeks to cancel. On 
the offer theory this brings up the much mooted question of an 
offer requiring by its terms a series of acts to constitute acceptance, 
which offer is revoked after part of the series of acts has been per- 
formed, to the prejudice of the offeree, but before acceptance is 
complete.” Courts have usually been able to avoid this question 
by straining construction of the transaction so as to make it a 
bilateral contract, treating the partially completed acceptance as 
part performance of a bilateral contract. But if the offer theory 
of letters of credit is adhered to, this way of escape is not open in 
the present case since by our hypothesis the letter is but an offer 
and the action of the addressee admits of no other possible con- 
struction than that of acts falling short of acceptance. Moreover, 
they are acts in performance of the contract with the buyer-holder 
and not acts directly in acceptance of the issuer’s offer. Protection 
of the seller-addressee in such a case clearly requires a theory of the 
letter as acknowledging that money has been received and is held 
to his use or else a theory of the letter as a substantive transaction 
of the law merchant. A situation similar on principle where the 
letter is conditioned on instalments of delivery has already been 
discussed. 

Let us carry back the foregoing situation one step further. Sup- 
pose the buyer-holder, perhaps to make a more advantageous 
contract elsewhere, seeks to pull out from the sales contract before 


79 McGovney, “Irrevocable Offers,” 27 Harv. L. REv. 644. 
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the seller-addressee has done anything toward performance, and 
so procures the issuer to attempt cancellation of the letter. It 
would seem that the letter might be canceled on the offer theory, 
even though it'is stated to be irrevocable, since if we concede that 
a collateral agreement not to revoke an offer will make it irrev- 
ocable, there is nevertheless no consideration here for such agree- 
ment. Also it would seem that the letter under the theory of its 
being an acknowledgment of money had to addressee’s use, might 
be canceled, unless the addressee can meet the burden of showing 
that the issuer actually received the money to his use, for the letter 
would be an admission only and no estoppel would be available. 
A contrary result would be reached on the theory of the letter as a 
notification of a contract between holder and issuer for the benefit 
of addressee, in jurisdictions where it is held that there can be no 
rescission by the contracting parties after the third-party benefi- 
ciary has been notified. This sort of situation calls for a theory 
of the letter of credit as a self-sufficing instrument of the law 
merchant. 

What is the position of the issuer in case of controversies between 
the buyer-holder and the seller-addressee as to performance of the 
sales contract and construction of its conditions? The issuer could 
hardly become involved in such controversies nor incur risk be- 
cause thereof if the letter were drawn with judgment, and liability 
thereunder were expressly made to depend on a few plain simple 
conditions. But this question may easily become important under 
some of the forms in current use which seem to incorporate the 
contract by reference and so make its terms conditions of the 
letter. If the issuer is in the position of one who has received 
money from A to the use of B upon a condition, it is obvious that 
circumstances may arise in which B will claim the money on the 
ground that the condition has been fulfilled while A will claim it 
on the ground that the condition has failed. In that event there 
is a typical case for interpleader, which would afford the issuer full 
protection were both holder and addressee within the jurisdiction. 
As the holder is usually abroad, the case is not so simple. But 
could not the issuer bring his bill of interpleader against the ad- 
dressee and holder in a court where he could reach addressee and 
by notifying holder obtain a decree which would at least settle the 
rights of the addressee and bind the holder so far as the domestic 
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forum is concerned? * Short of this, the issuer’s protection must 
be the conditions of the letter of credit and his security contract 
with the holder whereby he is protected so long as he abides by 
and exacts its conditions. It should be observed that in this situa- 
tion the interests of both issuer and addressee are best subserved 
by a theory of the letter as showing that issuer holds money to the 
use of addressee. On such a theory, interpleader may clearly be 
resorted to, while on other theories of the letter the technical re- 
quirements of interpleader would raise many difficulties. 

A letter of credit may or may not fix an expiration date, though 
it may be assumed that the contract between buyer and seller will 
always contain a time provision. Three possibilities suggest them- 
selves: The letter of credit may expressly fix a date when the credit 
shall expire, or it may fix no date of expiration, or it may fix no 
such date but may contain a statement that it is to “expire by 
limitation.” Questions may arise where the buyer-holder and 
seller-addressee afterwards modify the provisions of the sale con- 
tract as to time of performance. If the letter of credit expressly 
fixes a time, the addressee, on any theory of the letter, may not avail 
himself of the credit unless he complies with its terms within the 
time fixed. In mercantile contracts time is an essential term,*! and 
whether the expiration date named in a letter be regarded as a 
limitation of an offer, or a condition precedent in an acknowledg- 
ment of money held to addressee’s use, the result would be the 
same. 

If no time is fixed much would depend on which theory is adopted. 
On the offer theory, no time being fixed, the offer would remain 
open for a reasonable time, and it would seem that in the absence 
of any other indication the limits of what is reasonable would be 
determined by the time provisions of the buyer-seller contract. 
On the guarantee theory the sales contract would be the principal 
obligation and it would follow that any time modification thereof 
without the issuer’s knowledge and consent would release his lia- 
bility. On the theory that the letter of credit is a notification of a 
contract between holder and issuer for benefit of addressee, we 
should have to be governed by that contract, if we could ascertain 


80 Stevenson v. Anderson, 2 Ves. & B. 407 (1814). 
8 Norrington v. Wright, 115 U. S. 188 (1885). 
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its terms, in the absence of any representation of them in the 
notification; and as that contract would probably simply be one 
to pay what should accrue to the addressee under the terms of the 
then existing buyer-seller contract, in which, as a mercantile con- 
tract, time would be an essential element, any modification as to 
time would thus seem to be a new contract between buyer-holder 
and seller-addressee to which the contract between buyer-holder 
and issuer for the benefit of the addressee would not be applicable. 
On the theory of money received and held to the use of addressee 
on condition, the issuer would seem to be in the position of a stake- 
holder for buyer-holder and seller-addressee according to their re- 
spective interests, subject to such conditions as the letter may 
contain. If so, no conditions as to time being imposed, the par- 
ties should be able to fix those interests between themselves by 
further contract, if they choose. In Japanese forms, where no 
time is fixed, it is not uncommon to find a provision that “this 
letter expires by limitation.” This presumably originates in a 
provision of the Japanese law,® taken from German law,® requir- 
ing express reservations of power of revocation and express provi- 
sions for lapse. It effects nothing that would not take place in our 
law without such clause, so that what has just been said would 
apply. 
We should also consider the question of inability to perform the 
conditions, and the effect of supervening events (e. g., government 
embargo, fire, strikes, etc.) upon the obligations incurred by the 
letter. It may well be that the buyer-seller contract will contain 
provisions as to these things and yet they will not be provided for 
in the letter of credit. No doubt in general, the parties being agreed 
in desiring the execution of their contract, extensions of credit 
would be arranged in such cases. But should the buyer-holder be 
desirous of withdrawing from his contract he might take advantage 
of the impossibility of performance of the conditions of the credit 
and, by trying to cancel, seek to embarrass the seller-addressee by 
compelling him to pursue his remedy for breach of the contract in 
a foreign land. In such a case, it would seem clear that on the offer 
theory of a letter, nothing short of the performance of the condi- 


& JAPANESE Civit CopE (De Becker’s translation), Arts. 521, 524. 
GerMAN Civit CopE (Wang’s translation), §§ 145, 147. 


LETTERS OF CREDIT 35 


became impossible, we should simply have the case of an offer 
which could not be accepted. The acts of the seller-addressee in 
the course of manufacture or filling his order under the contract 
would not really be acts preliminary to acts of acceptance but 
would be no more than acts in performance of the sales contract. 
Hence addressee’s recourse would be an action as seller against 
buyer on the buyer-seller contract. Would the case be different 
on a theory of money received and held to the use of the addressee, 
or on a theory of the letter of credit as a self-sufficing instrument of 
the law merchant? If money is received and held to the use of 
another on an express condition precedent, it is not easy to see 
how that condition may be dispensed with. If one of the parties 
made performance of a condition impossible, he might be said to 
have “waived” it. But such would not be likely to be the case. 
It would seem that the addressee should consider the risk before 
he acts on the letter, and if he has reason to fear difficulty, should 
insist on provisions in the letter for extension of the credit on given 
contingencies. 

It is true there is authority in New York, where there has been a 
tendency to deal with express conditions as if they were condi- 
tions implied in law,* which seems to indicate that where there is 
a debt between holder and addressee, incurred by holder through 
use of the letter, the issuer may be liable although performance of 
the conditions is not possible. In Krakauer v. Chapman® the letter 
of credit read as follows: 


“X will send you an order for goods he requires and is authorized to 
draw on me in your favor for the amount of your bill at thirty days’ 
sight.” 

X ordered goods to the amount of $1000. Addressee ‘did not 
have all the goods required to fill the order at the time, but de- 
livered $900 worth of goods at once and the balance later. When 
the last delivery was made X drew upon the issuer for half the 
order and the bill was accepted and paid. Afterwards X absconded 
and after unsuccessful attempts to collect from him, the addressee 
after eight months drew on issuer for the balance. When the first 


% Nolan v. Whitney, 88 N. Y. 648 (1882); CostIGAN, PERFORMANCE OF CONTRACTS, 


41-43. 
% 16 App. Div. 115, 45 N. Y. Supp. 127 (1897). 
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draft was made, issuer had funds of X sufficient to meet the whole 
amount of the order, but at the time he was notified that there was 
an unpaid balance, he no longer had funds of X. A judgment for 
the addressee was affirmed on the ground that as the drawing of a 
further draft by X became impracticable because he had absconded, 
the issuer was obligated to pay for the goods in another way. Two 
of the five judges dissented. As the letter appears to contemplate 
one draft for the amount of one order, and one draft had been 
drawn and honored and the issuer, after eight months, had ceased 
to hold funds for X, one may well ask whether the circumstances 
did not amount to a representation to the issuer that the credit 
had been fully used and so raise an estoppel in favor of the issuer 
who had adjusted his accounts with the holder on the faith of this 
apparent state of things. Perhaps this was what one-of the dis- 
senting judges had in mind in saying that the second draft was not 
drawn in a reasonable time. At any rate the soundness of this de- 
cision of an intermediate appellate court is too questionable to 
justify reliance upon it for so doubtful a doctrine.as one that courts 
may make parties’ transactions over for them by dispensing with 
express conditions precedent. 

In Krakauer v. Chapman performance of the conditions of the 
letter was impracticable because the condition called for the draw- 
ing of a draft by a party who had absconded. Another case more 
likely to arise may occur where the letter is conditioned in sub- 
stance upon performance of a contract between buyer-holder and 
seller-addressee and the holder for any reason countermands his 
order or refuses to go on with the contract. Here after such a 
breach the law would not permit the seller-addressee to proceed 
with further performance of the contract, and thus performance 
of the conditions of the letter would become impracticable. In 
such cases, if the letter is treated as acknowledging that money of 
the holder has been received and is held to the use of the addressee 
upon condition, and a breach of contract by the holder renders it 
impracticable for the seller-addressee to go on and hence im- 
practicable to perform further the conditions of the letter, how far 
is the estoppel to deny that money of the holder is in the issuer’s 
hands, raised by the addressee’s acting on the faith of the letter, 
available to the addressee for the purpose of reaching such fund by 
attachment or garnishment in an action on the contract by ad- 
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dressee against holder? It will be observed that the forms of con- 
tract sometimes used to secure the issuer, prior to his issuance of 
the letter, cover all loss or damage to him arising from his issuance 
of the letter and so fully protect him. No inequitable result 
would follow from the application in this way of estoppel; for the 
estoppel is raised by the circumstance that the addressee has 
relied and acted upon a reasonable understanding of the letter as 
acknowledging that the issuer holds moneys or funds of the holder. 
Why is this estoppel not as available to enable an addressee who 
acts promptly to protect himself in case a holder breaks his con- 
tract, as it is to enable him to draw drafts where the contract has 
not been broken but the issuer seeks to cancel his letter? Perhaps 
some such conception was in the mind of the Court in Krakauer v. 
Chapman. 
V 


Of the several common-law theories developed in the cases grow- 
ing out of the old time letter of credit, we have already seen that 
the offer theory was on the whole the orthodox theory in the sense 
that it has the support of the larger number of judicial opinions, 
but that it failed to explain all the cases; whereas the theory of the 
letter as an acknowledgment of money held to the use of the ad- 
dressee on condition will explain all the cases and has the support 
of some of the strongest decisions. Applied to the forms of export 
letters of credit now in use and to the problems arising thereunder, 
the guarantee theory and the theory of notification of a contract 
between holder and issuer for the benefit of addressee are both as 
unsatisfactory as they proved to be when applied to the cases of 
the past, and they may be dismissed without further comment. 
Of the two more satisfactory theories, that of money held to the 
use of addressee best meets the test of the present day forms of 
such letters and the needs of business under the problems they 
raise. The offer theory is impotent to give effect to the words 
“confirmed” or “irrevocable” on which the business man sets such 
store; is inadequate where the issuer in an instalment contract 
seeks to cancel as to subsequent instalments after the delivery of 
one or more instalments; is inadequate where the holder seeks to 

8 See form in Houcu, PRAcTICAL ExPorTING, 548; also Vaughan v. Mass. Hide 


Corporation, 209 Fed. 667 (1913), where issuer’s indemnity contract also provides for 
lien on goods and special trust receipts. 
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withdraw and induces the issuer to try to cancel after the seller- 
addressee has begun to perform his contract; is inadequate where 
the buyer-holder seeks to pull out or break the contract by antici- 
pation, before the seller-addressee has done anything thereunder; 
is unsatisfactory in case of business changes and gives rise to doubt- 
ful questions in situations where the issuer may need the protec- 
tion of a bill of interpleader. In all these cases the theory of money 
held to the use of the addressee proves much more satisfactory, 
and if we must have a strictly common-law theory, it is much to 
be preferred. 

But all the requirements of the situation are met and on the 
_ whole are better met by treating the letter of credit as a self-sufficing 
instrument of the law merchant. In the end nothing will do so 
well as a frank and full recognition by law of the universal under- 
standing of the commercial world. To bring this about, bankers 
should agree on a simple, uniform letter, and the courts should give 
effect to it for what it is intended to be. Perhaps the timid, not to 
say false, conservatism of the courts may compel business men to 
turn to the Commissioners on Uniform State Laws and invoke the 
aid of the legislator. But legislation cannot come in time to take 
care of the litigation that is almost certain to flow presently from 
- the enormous volume of business done under these letters in the 
last four years. The courts may, if they will, do all that is needed; 
for, I repeat, it is a false conservatism that stands in their way. 
Courts are properly cautious in abandoning rules or doctrines, 
since to do so may endanger the stability of our economic order by 
disturbing the transactions of the past and unsettling acquisitions; 
but there is nothing truly conservative in adhering to conditions 
of uncertainty in the laws governing commerce, or in defeating or 
unsettling business transactions, carried on in large volume, by 
insisting on applying to them doctrines or theories developed for 
earlier and different conditions of trade, or in disturbing credit by 
making it uncertain whether the deliberate promises of business 
men made in the course of business as business transactions, and 
in practice relied upon with confidence in the every day course of 
our commerce, are to be legally enforceable. In the words of 
Cockburn, C. J.,®” 

8? Goodwin ». Robarts, L. R. ro Ex. 337 (1875). Cf. 2 MACHEN, CORPORATIONS, 
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“Why is the door to be now shut to the admission and adoption of 
[commercial] usage, as though the law had been formally stereotyped 
and settled by some positive and peremptory enactment? . . . Why is 
it to be said that a new usage which had sprung up under altered cir- 
cumstances, is to be less admissible than the usages of past time?” 


Let us hope that New York, where most of these questions are 
likely to arise, will prove capable of finding another Kent upon her 
bench in this twentieth century — when her commercial interests 
and the commercial development of the country at large call for 
him no less than did the opening years of the nineteenth century. 
Lord Mansfield sought to establish a doctrine that no promise in 
writing made by a business man in the course of business could be 
held nudum pactum.® Is it not time that business transactions in 
our law should stand as such and be entitled to legal protection 
because they are such, without the necessity of continually giving 
them artificial forms in order to comply with historical require- 
ments of consideration, and without the risk that they will fail 
because business has chosen to grow along its own lines instead 
of hewing eternally to some fixed line of common-law doctrine or 
tradition. Commerce is able to function safely on the theory that 
“‘a business man’s word is as good as his bond.” Our courts 
can afford to make this plain theory of business an effective theory 
of law. 

Omer F. Hershey. 


BaLtmMore, Mp. 


“Usage of trade and commerce are acknowledged by courts as part of the common 
law, although they may have been unknown to Bracton or Blackstone. And this 
malleability to suit the necessities and usages of the mercantile and commercial world 
is one of the most valuable characteristics of the common law.” 

8 Pillans v. Van Mierop, 3 Burr. 1663 (1765). 
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NATURAL LAW! 


ie is not enough for the knight of romance that you agree that 

his lady is a very nice girl — if you do not admit that she is the 
‘best that God ever made or will make, you must fight. There is 
in all men a demand for the superlative, so much so that the poor 
devil who has no other way of reaching it attains it by getting 
drunk. It seems to me that this demand is at the bottom of the 
philosopher’s effort to prove that truth is absolute and of the 
jurist’s search for criteria of universal validity which he collects 
under the head of natural law. 

I used to say, when I was young, that truth was the majority 
vote of that nation that could lick all others. Certainly we may 
expect that the received opinion about the present war will depend 
a good deal upon which side wins, (I hope with all my soul it will 
be mine), and I think that the statement was correct in so far as it 
implied that our test of truth is a reference to either a present or 
an imagined future majority in favor of our view. If, as I have 
suggested elsewhere, the truth may be defined as the system of 
my (intellectual) limitations, what gives it objectivity is the fact 
that I find my fellow man to a greater or less extent (never wholly) 
subject to the same Can’t Helps. If I think that I am sitting at a 
table I find that the other persons present agree with me; so if I 
say that the sum of the angles of a triangle is equal to two right 
angles. If I am in a minority of one they send for a doctor or lock 
me up; and I am so far able to transcend the to me convincing 
testimony of my senses or my reason as to recognize that if I am 
alone probably something is wrong with my works. 

Certitude is not the test of certainty. We have been cock-sure 
of many things that were not so. If I may quote myself again, 
property, friendship, and truth have a common root in time. One 
can not be wrenched from the rocky crevices into which one has 
grown for many years without feeling that one is attacked in one’s 


1 Suggested by reading Francois GENY, SCIENCE ET TECHNIQUE EN Droit PositiF 
Privé, Paris, 1915. 
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life. What we most love and revere generally is determined by 
early associations. I love granite rocks and barberry bushes, no 
doubt because with them were my earliest joys that reach back 
through the past eternity of my life. But while one’s experience 
thus makes certain preferences dogmatic for oneself, recognition 
of how they came to be so leaves one able to see that others, poor 
souls, may be equally dogmatic about something else. And this 
again means scepticism. Not that one’s belief or love does not 
~ remain. Not that we would not fight and die for it if important 
— we all, whether we know it or not, are fighting to make the kind 
of a world that we should like — but that we have learned to rec- 
ognize that others will fight and die to make a different world, with 
equal sincerity or belief. Deep-seated preferences can not be 
argued about — you can not argue a man into liking a glass of 
beer — and therefore, when differences are sufficiently far reach- 
ing, we try to kill the other man rather than let him have his way. 
But that is perfectly consistent with admitting that, so far as 
appears, his grounds are just as good as ours. 

_ The jurists who believe in natural law seem to me to be in that 
naive state of mind that accepts what has been familiar and ac- 
cepted by them and their neighbors as something that must be 
accepted by all men everywhere. No doubt it is true that, so far 
as we can see ahead, some arrangements and the rudiments of 
familiar institutions seem to be necessary elements in any society 
that may spring from our own and that would seem to us to be 
civilized — some form of permanent association between the 
sexes —some residue of property individually owned — some 
mode of binding oneself to specified future conduct —at the 
bottom of all, some protection for the person. But without specu- 
lating whether a group is imaginable in which all but the last of 
these might disappear and the last be subject to qualifications 
that most of us would abhor, the question remains as to the Ought 
of natural law. 

It is true that beliefs and wishes have a transcendental basis in 
the sense that their foundation is arbitrary. You can not help 
entertaining and feeling them, and there is an end of it. As an 
arbitrary fact people wish to live, and we say with various de- 
grees of certainty that they can do so only on certain conditions. 
To do it they must eat and drink. That necessity is absolute. It 
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is a necessity of less degree but practically general that they should 
live in society. If they live in society, so far as we can see, there 
are further conditions. Reason working on experience does tell 
us, no doubt, that if our wish to live continues, we can do it only 
on those terms. But that seems to me the whole of the matter. 
I see no a priori duty to live with others and in that way, but simply 
a statement of what I must do if I wish to remain alive. If I do 
live with others they tell me that I must do and abstain from 
doing various things or they will put the screws on to me. I be- 


lieve that they will, and being of the same mind as to their conduct 


I not only accept the rules but come in time to accept them with 
sympathy and emotional affirmation and begin to talk about 
duties and rights. But for legal purposes a right is only the hypos- 
tasis of a prophecy — the imagination of a substance supporting 
the fact that the public force will be brought to bear upon those 
who do things said to contravene it — just as we talk of the force 
of gravitation accounting for the conduct of bodies in space. One 
phrase adds no more than the other to what we know without it. 
No doubt behind these legal rights is the fighting will of the sub- 
ject to maintain them, and the spread of his emotions to the gen- 
eral rules by which they are maintained; but that does not seem to 
me the same thing as the supposed a priori discernment of a duty 
or the assertion of a preéxisting right. A dog will fight for his 
bone. 

The most fundamental of the supposed preéxisting rights — 
the right to life —is sacrificed without a scruple not only in war, 
but whenever the interest of society, that is, of the predominant 
power in the community, is thought to demand it. Whether that 
interest is the interest of mankind in the long run no one can tell, 
and as, in any event, to those who do not think with Kant and 
Hegel it is only an interest, the sanctity disappears. I remember 
a very tender-hearted judge being of opinion that closing a hatch 
to stop a fire and the destruction of a cargo was justified even if 
it was known that doing so would stifle a man below. It is idle 
to illustrate further, because to those who agree with me I am 
uttering commonplaces and to those who disagree I am ignoring 
the necessary foundations of thought. The a priori men generally 
call the dissentients superficial. But I do agree with them in be- 
lieving that one’s attitude on these matters is closely connected 
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with one’s general attitude toward the universe. Proximately, as 
has been suggested, it is determjned largely by early associations 
and temperament, coupled with the desire to have an absolute 
guide. Men to a great extent believe what they want to — al- 
though I see in that no basis for a philosophy that tells us what 
we should want to want. 

Now when we come to our attitude toward the universe I do 
not see any rational ground for demanding the superlative — for 
being dissatisfied unless we are assured that our truth is cosmic 
truth, if there is such a thing — that the ultimates of a little crea- 
ture on this little earth are the last word of the unimaginable whole. 
If a man sees no reason for believing that significance, conscious- 
ness and ideals are more than marks of the finite, that does not 
justify what has been familiar in French sceptics; getting upon a 
pedestal and professing to look with haughty scorn upon a world 
in ruins. The real conclusion is that the part can not swallow the 
whole — that our categories are not, or may not be, adequate to for- 
mulate what we can not know. If we believe that we come out of the 
universe, not it out of us, we must admit that we do not know what 
we are talking about when we speak of brute matter. We do 
know that a certain complex of energies can wag its tail and an- 
other can make syllogisms. These are among the powers of the 
unknown, and if, as maybe, it has still greater powers that we can 
not understand, as Fabre in his studies of instinct would have us 
believe, studies that gave Bergson one of the strongest strands 
for his philosophy and enabled Maeterlinck to make us fancy for 
a moment that we heard a clang from behind phenomena — if 
this be true, why should we not be content? Why should we em- 
ploy the energy that is furnished to us by the cosmos to defy it 
and shake our fist at the sky? It seems to me silly. 

That the universe has in it more than we understand, that the 
private soldiers have not been told the plan of campaign, or even 
that there is one, rather than some vaster unthinkable to which — 
every predicate is an impertinence, has no bearing upon our con- 
duct. We still shall fight — all of us because we want to live, 
some, at least, because we want to realize our spontaneity and 
prove our powers, for the joy of it, and we may leave to the un- 
known the supposed final valuation of that which in any event has 
value to us. It is enough for us that the universe has produced 
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us and has within it, as less than it, all that we believe and love. 
If we think of our existence not as that of a little god outside, but 
as that of a ganglion within, we have the infinite behind us. It 
gives us our only but our adequate significance. A grain of sand 
has the same, but what competent person supposes that he under- 
stands a grain of sand? That is as much beyond our grasp as man. 
If our imagination is strong enough to accept the vision of our- 
selves as parts inseverable from the rest, and to extend our final 
interest beyond the boundary of our skins, it justifies the sacrifice 
even of our lives for ends outside of ourselves. The motive, to 
be sure, is the common wants and ideals that we find in man. Phi- 
losophy does not furnish motives, but it shows men that they are 
not fools for doing what they already want to do. It opens to the 
forlorn hopes on which we throw ourselves away, the vista of the 
farthest stretch of human thought, the chords of a harmony that 
breathes from the unknown. 

; Oliver Wendell Holmes. 
August, 1918. 
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THE CHILD LABOR LAW CASE 


O* June 3, 1918, the Supreme Court of the United States held 
unconstitutional the act of Congress of September 1, 1916, 
entitled ‘‘An Act to prevent interstate commerce in the products 
of child labor and for other purposes.” ! Mr. Justice Day delivered 
the opinion of the majority of the court.? With the dissenting 
opinion, written by Mr. Justice Holmes, Mr. Justice McKenna, 
_Mr. Justice Brandeis, and Mr. Justice Clarke concurred. The first 
section of the act is in the footnote.* 

The court held that the act was not a regulation of interstate 
commerce, but rather of the hours of labor in manufacturing, — a 
matter exclusively reserved for state control. It was not held that 
the act was a regulation of interstate commerce and also of manu- 
facturing; and that the two provisions were inseparable, hence the 
act was invalid. Nor was any point made in either opinion that 
the act was not confined to the products of child labor, but being 
directed against the products of the factory in which the child works, 
was therefore confiscatory and contrary to the Fifth Amendment.® 


1 C. 432, 39 Stat. 675. 

2, Hammer v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. Rep. 529 (1918). 

8 That no producer, manufacturer, or dealer shall ship or deliver for shipment in 
interstate or foreign commerce any article or commodity the product of any mine or 
quarry, situated in the United States, in which within thirty days prior to the time 
of the removal of such product therefrom children under the age of sixteen years have 
been employed or permitted to work, or any article or commodity the product of any 
mill, cannery, workshop, factory, or manufacturing establishment, situated in the 
United States, in which within thirty days prior to the removal of such product there- 
from children under the age of fourteen years have been employed or permitted to 
work, or children between the age of fourteen years and sixteen years have been em- 
ployed or permitted to work more than eight hours in any day, or more than six days 
in any week, or after the hour of seven o’clock post meridian, or before the hour of 
six o’clock ante meridian: Provided, that a prosecution and conviction of a defendant 
for the shipment or delivery for shipment of any article or commodity under the con- 
ditions herein prohibited shall be a bar to any further prosecution against the same 
defendant for shipments or deliveries for shipment of any such article or commodity 
before the beginning of said prosecution. 


4 See United States v. Dewitt, 9 Wall. (U. S.) 41 (1869); The Employers’ Liability 
Cases, 207 U. S. 463. 
5 It is remarkable that no distinction was taken in this respect. It might well have 
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The majority opinion may be divided into two main phases. 
The first is devoted to showing that the statute is not a regulation 
of interstate commerce at all. The second rather assumes that 
the statute deals with interstate commerce, but nevertheless is 
invalid because of its necessary effect in regulating “hours of labor 
of children in factories and mines within the States, a purely state 
authority.” The concluding paragraph combines both phases, as 
follows: 


“Thus the act in a twofold sense is repugnant to the Constitution. It 
not only transcends the authority delegated to Congress over commerce 
but also exerts a power as to a purely local matter to which the federal 
authority does not extend.” 


THE PROPOSITION THAT THE STATUTE IS NOT A REGULATION 
OF INTERSTATE COMMERCE 


The words of the statute are entitled to attention. The statute 
provides “‘That no producer, manufacturer, or dealer shall ship or 
deliver for shipment in interstate or foreign commerce any article. 
or commodity” having the qualities specified. ‘ 

In the Dagenhart Case the articles were cotton goods produced 
in a factory employing children. Section 6 of the act is definitive: 


“The term ‘ship or deliver for shipment in interstate or foreign com- 
merce’ as used in this act means to transport or to ship or deliver for 
shipment from any State or Territory or the District of Columbia to or 
through any other State or Territory or the District of Columbia or to 
any foreign country.” 

Thus the act does not by its terms regulate manufacture or 
hours of labor or transportation within a state. As the dissenting 
justices said: a 

“The statute confines itself to prohibiting the carriage of certain goods 
in interstate or foreign commerce.” 


been said that such an all-embracing prohibition was merely a penalty upon the 
manufacturer who employed child labor, was not necessary to the accomplishment of 
the legislative purpose to prevent the interstate movement of products of child labor 
and hence not within the authority of such cases as Otis v. Parker, 187 U. S. 606 
(1903); Purity Extract Co. v. Lynch, 226 U. S. 192, 201 (1912). These cases hold 
that, so far as necessary for proper enforcement, the means adopted to abolish the evil 
aimed at may include transactions innocent of themselves. 
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It had been regarded as settled that the transportation of com- 
mercial commodities across state lines was interstate commerce.® 
It cannot be that the transportation across state lines of cotton 
goods even though manufactured by children is not interstate 
commerce. 

The majority of the court nevertheless held that 


“The act in its effect does not regulate transportation among the 
States... .” 


It is said that 

_ “.,, the power (over interstate commerce) is one to control the means by 
which commerce is carried on, which is directly the contrary of the 
assumed right to forbid commerce from moving and thus destroying it 
as to particular commodities.” 


To reach this conclusion it was necessary either to overrule or 
distinguish the many cases in which the court had held that similar 
prohibitions of the interstate movement of particular commodi- 
ties are regulations of interstate commerce. The court referred to 
the Lottery Case, Champion v. Ames,’ the Pure Food Case, Hipolite 
Egg Co. v. United States, two White Slave cases, Hoke v. United 
States® and Caminetti v. United States,° and the Webb-Kenyon 


Liquor Law Case, Clark Distilling Co. v. West. Md. Ry. Co™ 

The statutes in each of these cases are indistinguishable in terms 
from ‘that in the Child Labor Case so far as the absolute prohibition 
of the movement of particular commodities in interstate com- 
merce is concerned.” 


6 Welton v. Missouri, 91 U.S. 275, 280 (1875); Railroad Co. v. Husen, 95 U.S. 465 
(1877); Schollenberger v. Pennsylvania, 171 U. S. 1 (1898); Southern Ry. Co. v. Reid, 
222 U.S. 424, 434 (1912). 

7 188 U. S. 321 (1903). 
8 220 U.S. 45 (1911). 
® 227 U. S. 308 (1913). 

10 242 U. S. 470 (1917). 

M 242 U.S. 311 (1917). 

2 Absolute prohibitions of the interstate commerce movement of particular com- 
modities are contained in the following statutes: 

Act of May 29, 1884, c. 60, 23 Stat. 31 (cattle); Act of February 8, 1897, c. 172, 
29 Stat. 512 (obscene literature); Act of May 25, 1900, c. 553, 31 Stat. 188, § 3 
(birds killed contrary to state law); Rupert ». United States, 181 Fed. 87 (1910); Act 
of March 3, 1905, c. 1496, 33 Stat. 1264, §§ 2, 4 (cattle); extended in Act of March 4, 
1913, C. 145, 37 Stat. 828, 831; United States v. Nixon, 235 U. S. 231 (1914); Act of 
June 30, 1906, c. 3913, 34 Stat. 669, 674, etc. (meat); United States v. Lewis, 235 
U. S. 282 (1914); Act of April 26, 1910, c. 191, 36 Stat. 331 (insecticides); Act of 
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The Lottery Act of March 2, 1895," provides: 


“That any person who shall cause to be . . . carried from one State 
to another in the United States, any paper . . . shall be punishable.” 


The Pure Food Act provides: ™ 


“That the introduction into any state . . . or shipment to any foreign 
country of any article of food?or drugs . . . is hereby prohibited; and 
any person who shall ship or deliver for shipment from any State . . . 
to any other State . . . or to a foreign country . . . shall be guilty of 
a misdemeanor.” 


The White Slave Act of June 25, 1910," provides in section 2: 


“That any person who shall knowingly transport . . . in interstate 
or foreign commerce ... any woman or girl... shall be deemed 
guilty of a felony.” 


The Webb-Kenyon Act of March 1, 1913,'° provides: 


“That the shipment or transportation . . . of any spirituous . . 
liquor of any kind, from one State . . . into any other State... i 
violation of any law of such State . . . is hereby prohibited.” 


The cases were not overruled. They were distinguished on the 
ground that in the Child Labor Case the goods shipped are of 
themselves harmless and no evil attends their interstate trans- 
portation. With reference to the cases cited, the court said: 


“They rest upon the character of the particular subjects dealt with 
and the fact that the scope of governmental authority, state or national, 


August 20, 1912, c. 308, 37 Stat. 315 (nursery stock); Act of March 4, 1913, c. 145, 37 
Stat. 828, 832 (virus antitoxins). 

Similar prohibitions as to importation in foreign commerce are contained in the 
following statutes: 

Act of June 26, 1848, c. 70, 9 Stat. 237 (drugs and medicinal preparations); Act of 
August 30, 1890, c. 839, 26 Stat. 414, § 2 (food); Act of October 1, 1890, 26 Stat. 567, 
c. 1244, 610, 613 (tea); Buttfield v. Stranahan, 192 U. S. 470 (1904); Act of August 
27, 1894, C. 349, 28 Stat. 509, 552, § 24; repeated in subsequent Tariff Acts of July 24, 
1897, 30 Stat. 151, 211, c. 11, § 31; August 5, 1909, 36 Stat. 11, 87, c. 6, § 14; October 
3, 1913, 38 Stat. 114, 195, c. 16 (convict-made goods); Act of June 20, 1906, c. 3442, 
34 Stat. 313 (sponges); The Abby Dodge, 223 U. S. 166 (1912); Act of April 9, 1912, 
c. 75, § 10, 37 Stat. 81 (white phosphorus matches); Act of July 31, 1912, c. 263, 37 
Stat. 240 (prize-fight films); Weber ». Freed, 239 U. S. 325 (1915). 

8 C, 191, 28 Stat. 963. 

™ Act of June 30, 1906, c. 3915, 34 Stat. 768, § 2. 

1 C. 395, 36 Stat. 825. 

16 C. go, 37 Stat. 699. 
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possessed over them is such that the authority to prohibit is as to them 
but the exertion of the power to regulate. 


“Tn each of these instances the use of interstate transportation was 
necessary to the accomplishment of harmful results. In other words, 
although the power over interstate transportation was to regulate, that 
could only be accomplished by prohibiting the use of the facilities of 
interstate commerce to effect the evil intended. Hi 

“This element is wanting in the present case. The thing intended to i 
be accomplished by this statute is the denial of the facilities of inter- i 
state commerce to those manufacturers in the States who employ chil- ; 
dren within the prohibited ages. The act in its effect does not regulate F 
transportation among the States, but aims to standardize the ages at ' 
which children may be employed in mining and manufacturing within 3 
the States. The goods shipped are of themselves harmless.” | 


Thus the doctrine is not that prohibition of the interstate move- | 
ment of certain commodities can never be a regulation of imter- 
state commerce. Indeed, it is admitted that in some cases it may 
be. In the Lottery Case it had been broadly contended that the | 
power to regulate did not include the power to prohibit certain q 
articles; but as Mr. Justice Holmes stated in the Child Labor Case: 


“Tt would not be argued to-day that the power to regulate does not : 
include the power to prohibit. Regulation means the prohibition of some- | | 
thing. . . . At all events it is established by the Lottery Case and q 
others that have followed it that a law is not beyond the regulative q 
power of Congress merely because it prohibits certain transportation | 
out and out.” 4 
The doctrine of the majority opinion is that the prohibition of 
the interstate transportation of harmful commodities is a regula- 
tion of interstate commerce, whereas the prohibition of the inter- | 
state transportation of harmless goods is not. Whether or not the q 
regulation is of transportation across state lines, therefore, de- 
pends not upon whether the journey is from one state to a, 
but upon the character of the goods. 

The doctrine thus set forth, however, does not take into account, q 
and the majority opinion did not discuss, the many cases in which q 
prohibitions of interstate transportation of harmless commodities q 
have been expressly held to be regulations of interstate commerce. 
Section 6 of the Sherman Anti-Trust Act of July, 1890,!” pro- 


7 C. 647, 26 Stat. 209. 
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hibits the transportation of trust-made goods across state lines. 
The contention that Congress has no power to deal with legiti- 
mate articles of commerce was squarely but unsuccessfully pressed 
by counsel in United States v. American Tobacco Co.'® 

The Commodities Clause, in language a simple prototype of 
section 1 of the Child Labor Law, makes it unlawful for any railroad 
company “to transport from any State . . . to any other State 

. . any article or commodity . . . in which it may have any 
interest, direct or indirect.” 1 The statute was sustained in Dela- 
ware & Hudson Co. v. United States,® with reference to the trans- 
portation of coal, a commodity harmless in and of itself. 

The Supreme Court decisions have been even more express and 
to the point. In a series of cases not considered in the majority 
opinion, state statutes prohibiting the movement of commercial 
commodities across state lines have been held invalid precisely 
because they were regulations of the interstate movement of in- 
nocuous commodities.” 

In the Husen Case the Missouri statute provided that “‘no Texas, 
Mexican, or Indian cattle shall be driven or otherwise conveyed 
into or remain in any county of this State. . . .” The court said: ” 


“Tt is a plain regulation of inter-state commerce, a regulation extend- 
ing to prohibition . . . that the transportation of property from one 
State to another is a branch of inter-state commerce is undeniable, and 
no attempt has been made in this case to deny it.” 


The case has been repeatedly followed and approved.” 

In Leisy v. Hardin, an Iowa statute held invalid prohibited the 
sale in the original package of intoxicating liquors brought from 
outside the state. The ground was that liquor was at that time a 
legitimate article of commerce. The court said: * 


“That ardent spirits, distilled liquors, ale and beer are subjects of ex- 
change, barter and traffic, like any other commodity in which a right of 


18 221 U.S. 106, 132 (1911). 

19 Act of June 29, 1906, c. 3591, 34 Stat. 584, 585. 

20 213 U. S. 366 (1918). 

% Railroad v. Husen, 95 U. S. 465 (1877); Leisy ». Hardin, 135 U. S. 100 (1890); 
Schollenberger v. Pennsylvania, 171 U. S. 1 (1898). 

Page 469. 

% Reid ». Colorado, 187 U. S. 137 (1902); M. K. & T. Ry. Co. v. Haber, 169 U. S. 
613 (1898); Asbell ». Kansas, 209 U. S. 251 (1908). 

%* 135 U.S. 100 (1890). % 135 U.S. 110 (1890). 
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traffic exists, and are so recognized by the usages of the commercial 


world, the laws of Congress and the decisions of courts, is not denied.. 


Being thus articles of commerce, can a State, in the absence of legisla- 
tion on the part of Congress, prohibit their importation from abroad or 
from a sister State?” 


The court continued as follows: * 


“To concede to a State the power to exclude, directly or indirectly, 
articles so situated, without congressional permission, is to concede 
to a majority of the people of a State, represented in the state 
legislature, the power to regulate commercial intercourse between the 
States, by determining what shall be its subjects, when that power was 
distinctly granted to be exercised by the people of the United States, 
represented in Congress, and its possession by the latter was considered 


essential to that more perfect Union which the Constitution was adopted 


to create.” 


The last quotation is approved in Schollenberger v. Pennsyl- 
vania,” holding void a state statute which forbade the sale of 
oleomargarine in the original package which was brought into the 
state from without. On page twenty-five the court said that the 
statute substantially prohibited the introduction of a pure article 
and thereby interfered with interstate commerce.” 

On the basis of these decisions, state courts have been clear that 
state statutes, prohibiting shipment into the state from. other 
states of convict-made goods, are invalid.*® Yet, following the 
Child Labor Law Case, the Congressional prohibition of importa- 
tion of convict-made goods, which has stood since the act of August 
27, 1894, is ulira vires, since the goods are harmless. 

Let the subject matter be child-made goods, and let the words of 
the statute prohibit their transportation across state lines; the 
goods, the journey, and the governing rule the same; if a state 
legislature enacts the act, it is a regulation of interstate commerce 


% Page 125. 27 171 U.S. 1 (1898). ; 

28 Brimmer v. Rebman, 138 U. S. 78 (1891), Yoight ». Wright, 141 U. S. 62 (1891), 
and Minnesota v. Barber, 136 U. S. 313 (1809), are cases of state regulations of inter- 
state commerce in sound commodities such as wholesome beef and wheat flour, with 
the additional element that the regulations substantially discriminated against in- 
terstate commerce, an element entirely wanting in the Husen, Schollenberger, and 
Leisy cases. _ 

29 People v. Hawkins, 157 N. Y. 1, 51 N. E. 257 (1898); Opinion of the Justices, 
211 Mass. 604 (1912). 

3 C. 349, 28 Stat. 509, 552. 
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and invalid, whereas if Congress is the enacting body, it is not a 
regulation of interstate commerce, and invalid. 
It is difficult to believe that the adoption of the Constitution 
has left this great void of governmental authority. If in the dis- 
tribution of powers between state and nation a large part of the 
power to regulate interstate commerce has been lost a weakness 
in the federal system hitherto unsuspected is developed. Prior 
to 1787 the states individually were all-powerful to prohibit, by 
impost, embargo, or otherwise, the importation from other states 
of any kind of commodity. Sovereign authority has always been 
understood to embrace power to prohibit for commercial reasons 
the importation from other states of harmless articles.** Con- 
spicuous illustrations of the exercise of such power by the original 
states between 1783 and 1787 were in the embargoes against com- 
modities brought by British vessels, a matter referred to here- 
inafter in another connection. There is highest evidence of the 
existence of such power. The Articles of Confederation state: 


“Art.g. Sec.1. The United States, in Congress assembled, shall have 
the sole and exclusive right and power of . . . entering into treaties 
and alliances; provided that no treaty of commerce shall be made, 
whereby the legislative power of the respective States shall be restrained 
from imposing such imposts and duties on foreigners as their own peo- 
ple are subjected to, or from prohibiting the exportation or importation 
of any species of goods, or commodities, whatsoever.” 


It was largely because the power was exercised by each state 
against harmless products of other states with the selfish view of 
the effect of the importation upon the commerce and manufacture 
of the importing state that the Constitution was framed. It was 
not enough to forbid the states from prescribing rules for the con- 
duct of such interstate shipments. As has been frequently recog- 
nized, not part but all the power they had over shipments from 
one state to another of any character of commodity was vested 
expressly in the federal government. 


As was said in Gibbons v. Ogden,” 


“The ‘power to regulate commerce,’ here meant to be granted, was 
that power to regulate commerce which previously existed in the States. 


31 See Sligh v. Kirkwood, 237 U. S. 52, 59, 61 (1915). 
32 g Wheat. (U. S.) 1, 227 (1824). 
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But what was that power? The States were, unquestionably, supreme; 
and each possessed that power over commerce which is acknowledged 
to reside in every sovereign State. 

“This power (said Mr. Chief Justice Marshall, page 196, 9 Wheat.), like 
all others vested in Congress, is complete in itself, may be exercised to 
its utmost extent, and acknowledges no limitations, other than are pre- 
scribed in the constitution. . . . If, as has always been understood, the 
sovereignty of Congress, though limited to specified objects, is plenary 
as to those objects, the power over commerce with foreign nations, and 
among the several States, is vested in Congress as absolutely as it would 
be in a single government, having in its constitution the same restric- 
tions on the exercise of the power as are found in the constitution of the 
United States.” 


In Brown v. Maryland,® after referring to the oppressed and 
degraded state of commerce previous to the adoption of the Con- 
stitution, the Chief Justice said: 

“Tt may be doubted whether any of the evils proceeding from the 
feebleness of the federal government contributed more to that great 
revolution which introduced the present system, than the deep and 
general conviction that commerce ought to be regulated by Congress. 
It is not, therefore, matter of surprise, that the grant should be as ex- 
tensive as the mischief, and should comprehend all foreign commerce, 
and all commerce among the States.” 


In Welton v. Missouri * the court gave clear expression to the rule: 


“The power to regulate conferred by that clause upon Congress 
is one without limitation; and to regulate commerce is to prescribe 
rules by which it shall be governed, — that is, the conditions upon which 
it shall be conducted; to determine how far it shall be free and untram- 
melled, how far it shall be burdened by duties and imposts, and how far 
it shall be prohibited.” 


And in Houston & Texas Ry. v. United States® the court, in sum- 
marizing the law, declared: 


“First. It is unnecessary to repeat what has frequently been said by 
this court with respect to the complete and paramount character of the 
power confided to Congress to regulate commerce among the several 
States. It is of the essence of this power that where it exists it 
dominates.” 


83 12 Wheat. (U. S.) 419, 446 (1827). % gr U. S. 275, 279, 280 (1875). 
% 234 U. S. 342, 350 (1914). 
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Whether a regulation governs the transportation of goods across 
state lines would seem to depend upon the places where the journey 
begins and ends, and not at all upon the character of the goods or 
the evil resulting therefrom. Evil may induce the enactment of 
a regulation. If despite the presumption in favor of constitu- 
tionality there is no conceivable relation between the regulation 
of interstate commerce and a proper public purpose, it would be 
confiscatory, hence invalid as taking away property without due 
process of law contrary to the Fifth Amendment. Such, no doubt, 
would be the case if Congress should arbitrarily prohibit the move- 
ment of sound wheat across state lines; but the regulation would 
not cease to be one of interstate commerce. Its invalidity would 
be because of the due-process clause of the Fifth Amendment; just 
as a state law prohibiting the intrastate transportation of sound 
wheat would be invalid not as a regulation of interstate commerce 
but because violating the due-process clause of the Fourteenth 
Amendment. Questions of due process, however, were not con- 
sidered in the Husen, Leisy, and Schollenberger cases, supra, and 
the Child Labor Case. The only question was as to what consti- 
tutes a regulation of interstate commerce. 

Let us apply the principle of law that Congress may prohibit in- 
terstate transportation if evil results. Whether evil results or not 
is essentially a question of fact. So far as the validity of the statute 
depends upon the answer, the judgment of Congress is entitled to 
great if not conclusive weight. Congress had found that evil did 
result from the interstate movement of child-made goods. The 
four dissenting justices were of like opinion. 

Whether or not commodities work evil is a matter largely of 
opinion, as to which the judgment of the community changes. In 
Leisy v. Hardin® liquor was thought legitimate. Not many years 
ago lotteries were a proper method of endowing schools and 
churches. Evil is as evil does. Healthy persons may be barred 
from states because their mere presence by reason of the preva- 
lence of disease makes an added source of danger. Compagnie 
Frangaise v. Louisiana Board of Health.” As was said by Mr. Jus- 
tice McKenna in Rast v. Van Deman,** 


% 135 U.S. 100 (1890). 
37 186 U. S. 380 (1902). 
38 240 U.S. 342, 364 (1916). 
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“A lottery of itself is not wrong, may be fairer, having less of over- 
reaching in it, than many of the commercial transactions that the Con- 
stitution protects. . . . And at one time it was lawful. It came to be 
condemned by experience of its evil influence and effects. It is trite to 
say that practices harmless of themselves may, from circumstances, 
become the source of evil or may have evil tendency.” 


In Seven Cases of Eckman’s Alterative v. United States*® Mr. Jus- 
tice Hughes said: ‘ 

“It is said that a distinction should be taken between articles that 
are illicit, immoral or harmful and those which are legitimate, and 
that the amendment goes beyond statements dealing with identity or in- 
gredients. But the question remains as to what may be regarded as 
So, in dealing with the Food and Drugs Act, it was held that 
Congress could outlaw food as to which misleading statements 
were made, although the food in itself was perfectly wholesome. 

In point of fact the products of child labor are not harmless, and 
there is a definite evil in their very transportation across state 
lines. The evil is involved in the movement itself, and its effects 
are felt both in the state of production and in the state of destina- 
tion. Transportation of child-made goods encourages the ruin of 
the lives of future citizens in the state of production. It directly 
aids this immorality quite as much as the transportation across 
state lines of girls for the purpose of prostitution. Congress sought 
to remove the evil caused by the use of facilities over which it alone 
has control. It sought to remove it no further. Only that child 
labor was touched which depended upon the use of interstate com- 
merce facilities for consummation of the evil. 

Moreover, the interstate transportation of child-made goods 
unfairly discriminates against citizens of the state of destination. 
It tends to lower their standards of child-labor protection. It is 
the same effect sought to be avoided by the prohibition of im- 
portation of convict-made goods from foreign countries.” 


39 239 U.S. 510, 516 (1916). 

Act of August 27, 1894, 28 Stat. 509, 552, c. 349, § 24; Act of July 24, 1897, 30 
Stat. 151, 211, c. rr, § 31; Act of August 5, 1909, 36 Stat. 11, 87, c. 6, § 14; Act of 
October 3, 1913, 38 Stat. 114, 195, c. 16; and of the “phossy-jaw” matches, a cheap 
match causing necrosis in the match-factory worker; Act of April 9, 1912, 37 Stat. 81, 
c. 75, § 10. 
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Mr. Justice Holmes, dissenting, said: 


“Tt does not matter whether the supposed evil precedes or follows 
the transportation. It is enough that in the opinion of Congress the 
transportation encourages the evil. . . . 

“The notion that prohibition is any less prohibition when applied to 
things now thought evil I do not understand. But if there is any matter 
upon which civilized countries have agreed — far more unanimously 
than they have with regard to intoxicants and some other matters over 
which this country is now emotionally aroused — it is the evil of pre- 
mature and excessive child labor. I should have thought that if we were 
to introduce our own moral conceptions where in my opinion they do not 
belong, this was pre-eminently a case for upholding the exercise of all 
its powers by the United States. 

“But I had thought that the propriety of the exercise of a power ad- 
mitted to exist in some cases was for the consideration of Congress alone, 
and that this Court always had disavowed the right to intrude its judg- 
ment upon questions of policy or morals. It is not for this Court to pro- 
nounce when prohibition is necessary to regulation, if it ever may be 
necessary — to say that it is permissible as against strong drink but not 
as against the product of ruined lives.” 


THE PROPOSITION THAT THE LAW Is INVALID BECAUSE ITS NEC- 
ESSARY EFFECT IS TO INVADE THE PROVINCE RESERVED Ex- 
CLUSIVELY TO THE STATES. 


The second phase of the opinion assumes that the statute deals with 
interstate commerce, but that this was only in order to accomplish 
a result in the states beyond the scope of federal authority. The 
effect of the statute is to control the hours of labor in manufacturing, 
and the control over interstate commerce cannot be used to this end; 
for if it could, the power of the states over local matters would be 
eliminated and our system of government practically destroyed. 

The second phase is represented by the following passages: 


“The grant of power to Congress over the subject of interstate com- 
merce was to enable it to regulate such commerce, and not to give it au- 
thority to control the states in their exercise of the police power over 
local trade and manufacture. . . . 

“A statute must be judged by its natural and reasonable effect. Col- 
lins v. New Hampshire, 171 U. S. 30, 33, 34. The control by Congress 
over interstate commerce cannot authorize the exercise of authority not 
entrusted to it by the Constitution. . . . 


i 
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“In interpreting the Constitution it must never be forgotten that the 
nation is made up of states to which are entrusted the powers of local 
government. . . . To sustain this statute would not be in our judg- 
ment a recognition of the lawful exertion of congressional authority 
over interstate commerce, but would sanction an invasion by the federal 
power of the control of a matter purely local in its character, and over 
which no authority has been delegated to Congress in conferring the 
power to regulate commerce among the states. . . . 

“Tn our view the necessary effect of this act is, by means of a pro- 
hibition against the movement in interstate commerce of ordinary 
commercial commodities, to regulate the hours of labor of children in 
factories and mines within the states, a purely state authority... . 
The far-reaching result of upholding the act cannot be more plainly in- 
dicated than by pointing out that if Congress can thus regulate matters 
entrusted to local authority by prohibition of the movement of commod- 
ities in interstate commerce, all freedom of commerce will be at an end, 
and the power of the states over local matters may be eliminated, and 
thus our system of government be practically destroyed.” 


It is to be noted that the doctrine thus announced is that the 
natural and necessary effect of the statute upon pure matters of 
interstate commerce is to be wholly disregarded. This doctrine is 
entirely new. 

Looking to the substance and disregarding the form, closely in- 
vestigating the purpose and ulterior motives of Congress, paying 
strict heed to the natural and necessary effect of the statute, as- 
suredly it operates on the interstate transportation of child-made 
goods. Whatever else it does indirectly, in terms it rules only 
interstate transportation. And this is done to remove the evils 
involved in such transportation. 

Still regarding the substantial effect, the statute in terms does 
not prohibit manufacture and does not regulate hours of labor. 
The manufacturer may produce as he pleases and employ whom 
he pleases. The manufacturer, who does not ship outside the 
state, — and sending goods across state lines is not a right which 
the state can guarantee, — need never know of the existence of 


the federal statute. The state may make such regulations as it — 


wishes concerning the employment of children. There is no coer- 
cion upon it. The federal statute functions only when the inter- 
state transportation begins, that is, only when the jurisdiction of 
the state ceases to attach. 
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In all previous cases, moreover, whether arising under the in- 
terstate commerce clause or other grants of power to the federal 
government, the effect upon state policy of an exercise of delegated 
power has been held to be immaterial. As Mr. Justice Holmes said: 


“T should have thought that that matter had been disposed of so 
fully as to leave no room for doubt. I should have thought that the 
most conspicuous decisions of this Court had made it clear that the 
power to regulate commerce and other constitutional powers could not 
be cut down or qualified by the fact that it might interfere with the 
carrying out of the domestic policy of any State.” 


Familiar exercise of the power over interstate commerce where it 
was clear that state policy over manufacture was necessarily in- 
terfered with is found in the acts dealing with lotteries, white 
slaves, pure food and drugs, liquor, trusts and unfair competition, 
commodities produced and owned by railroads, cattle inspection, 
meat inspection, and railroad rates." 

The manufacture of lottery tickets, of foods whether adulterated 
and misbranded or not, of liquor, is quite as much matter of local 
control as the manufacture of cotton goods. The effect of the 
federal regulation of interstate commerce upon the local manu- 
facturing is in each case the same. The evil of gambling, fraud, 
poisoning, and drunkenness is quite as local a matter, just as ex- 
clusively subject to state control as the evil of premature and 
excessive child labor. And the encouragement to the evil by ship- 
ment of products in interstate commerce is the same. The evil in 
Weeks v. United States was the misrepresentation in New Jersey 
by a salesman prior to the interstate shipment that a certain ex- 
tract was a “lemon” product. 

As was further said in these cases, it is immaterial that the 


means adopted by Congress have the character of police regula- 
tions.” 


“ In the Lottery Case, Champion v. Ames, 188 U. S. 321 (1903); in the Pure Food 
Case, Hipolite Egg Co. v. United States, 220 U. S. 45 (1911); Seven Cases of Eck- 
man’s Alterative v. United States, 239 U. S. 510, 514, 515 (1916); Weeks v. United 
States, 245 U. S. 618 (1918); as Mr. Justice Holmes said in his dissenting opinion: 
“The objection that the control of the States over production was interfered with 
was urged again and again but always in vain.” 

© Hoke ». United States, 227 U. S. 308, 323 (1913); Caminetti v. United States, 
242 U. S. 470, 492 (1917); Seven Cases of Eckman’s Alterative v. United States, 
supra; Weeks v. United States, 245 U. S. 618 (1918). 
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The same argument was made and rejected in the Anti-Trust 
cases. The necessary effect of the Anti-Trust Act is to interfere 
with production in a state. Its design was to break up monopolies, 
but the actual prohibition of trust-made goods was not held in- 
valid because it has had that necessary effect in states. If unfair 
competition through transportation in interstate commerce of 
child-made products cannot be touched by Congress simply be- 
cause of the effect on local policy, the Sherman Anti-Trust Act and 
the Clayton Act must be invalid for the same reason. The neces- 
sary effect of the Commodities Clause was to nullify the policy 
which the State of Pennsylvania had followed for generations 
with reference to combination between coal-producing and coal- 
carrying companies. This was expressly decided to be no ground 
for invalidity.“ Indeed, it has been settled that so far as direct 
regulation of intrastate rates — as purely a state matter as can 
be conceived — is necessary in order to effectively carry out the 
congressional policy with reference to interstate rates, local rates 
established by state laws may be set aside.“ 

As to foreign commerce, the same objection, repeatedly raised, 
has suffered the same fate. In Weber v. Freed® it was urged 
against the validity of a prohibition of the importation of prize- 
fight films that the act had the necessary effect and was designed 
to accomplish a police result within the exclusive cognizance of 
the states. The contention was held to be frivolous. It was so 
held with reference to opium in Brolan v. United States, with 
reference to sponges in The Abby Dodge," to tea, in Buttfield v. 
Stranahan.** So far as matters entirely within the control of the 
states are concerned, and so far as the necessary effect of the ex- 
ertion of Congressional power upon such control is concerned, each 
of these cases -~is indistinguishable from the Dagenhart Case. If 
the necessary and designed effect upon state manufacture is the 
test, every protective tariff measure and the early embargo acts 
have surely been invalid. - 


® United States ». Delaware & Hudson Co., 213 U.S. 366 (1909); United States »v. 
Del., Lack. & West. R. R. Co., 238 U. S. 516 (1915). 

“ Shreveport Case, Houston & Texas Ry. Co. v. United States, 234 U. S. 342 
(1914); Adams Express Co. v. Caldwell, 244 U. S. 617 (1917). 

% 239 U.S. 325 (1915). * 236 U.S. 216, 217 (1915). 

47 223 U.S. 166, 176 (1912). 48 192 U. S. 470 (1904). 
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The settled principle is not confined to cases dealing with in- 
terstate or foreign commerce. 


_ As Mr. Justice Holmes said in the principal case: 


“The manufacture of oleomargarine is as much a matter of state 
regulation as the manufacture of cotton cloth. Congress levied a tax 
upon the compound when colored so as to resemble butter that was so 
great as obviously to prohibit the manufacture and sale. In a very 
elaborate discussion the present Chief Justice excluded any inquiry into 
the purpose of an act which apart from that purpose was within the 
power of Congress. McCray v. United States, 195 U.S. 27... . Fifty 
years ago a tax on state banks, the obvious purpose and actual effect of 
which was to drive them, or at least their circulation, out of existence, 
was sustained, although the result was one that Congress had no con- 
stitutional power to require. The Court made short work of the argu- 
ment as to the purpose of the Act. ‘The judicial cannot prescribe to 
the legislative departments of the government limitations upon the 
exercise of its acknowledged powers.’” 4° 


Administration of local property by executors, administrators and 
trustees seems a matter purely of local control; and on that ground 
section 11 of the Federal Reserve Act, empowering the federal banks ~ 


to act in such capacity within the state, was held invalid by the 
Supreme Court of Michigan. The judgment was reversed by the 
Supreme Court of the United States in First National Bank v. 
Fellows.*© The state was held incompetent 


“to prohibit such business from being united by Congress with the 
banking function, since to do so would be but the exertion of state au- 
thority to prohibit Congress from exerting a power which under the 
Constitution it had a right to exercise.” 


So Congress is not to be denied the right to exercise its power of 
eminent domain by reason of the effect on state laws or state 
policy." Yet the passage of title to lands within the state is a 
matter peculiarly within the state authority. 

A more striking example is with reference to the state power 
over militia. Before the Constitution was adopted it was generally 
considered that the state control over militia was essential to the 


4 247 U.S. 278, 279 (1918). 

50 244 U. S. 416 (1917). 

5! Kohl v. United States, 91 U. S. 367 (1875); Chappell v. United States, 160 U. S. 
499, 509, 510 (1896). 
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continued existence of the state, a principle embodied in Art. IT 
of the Amendments, as follows: 


“A well-regulated militia being necessary to the security of a free 


It was argued in the recent Selective Draft Law cases that the 
power of the federal government to draft militiamen would, if 
exercised without limit, wipe out a vital state organization. The 
effect was not indirectly upon state policy, but upon the state 
governmental institution itself. The argument was held to be 
without merit.” 

The principle that local affairs are reserved to the states cuts 
across every grant of power to the federal government. It matters 
not whether the delegated power is one over interstate commerce 
or foreign commerce, or taxation or war. Congress cannot invade 
the province of the states any more by the exercise of one power 
than another. The Constitution is the fundamental law in time 
of war as well as of peace. Is then the recent Food and Fuel Act — 
of August 10, 1917," invalid, which empowers the agencies of the 
federal government to regulate directly and in detail the manu- 
facture and production of foods, feeds, fuel and other necessaries 
for the conduct of the war? 

It may be objected that in each of the cases cited the federal 
statute was a genuine exercise of authority delegated to meet a 
real federal problem; that so far as a matter is genuinely inter- 
state, the federal law governing it must prevail; but interstate 
commerce cannot be used as a pretext for the accomplishment of 
unlawful results. 

Let us assume, despite Veasie Bank v. Fenno™ and McCray v. 
United States,” that a congressional enactment would be void 
which forbids a man to be transported in interstate commerce; 
who has been divorced according to some non-uniform statute; 
or who has refused to purchase Liberty Bonds; or who has manu- 
factured colored oleomargarine. The ground of invalidity would 
be not only violation of the Fifth Amendment but also that the 
evil sought to be cured has no conceivable connection with the 
interstate commerce regulated. 


8 Selective Draft Cases, 245 U. S. 366 (1918). 5 C. 53, 40 Stat. 276. 
8 Wall. (U. S.) 533 (1869). 195 U.S. 27 (1904). 
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Between the two clear extremes there are many cases as to which 
there must be reasonable difference of opinion as to whether or 
not Congress is dealing with a genuine interstate matter. Such a 
case is the Lottery Act, the Pure Food and Drugs Act, the White 
Slave Act and the Child Labor Act. Statutes forbidding inter- 
state transportation of goods made by African slaves, or by con- 
victs, or by women at night, or of the product of sweat shops, or 
made by non-union labor, or by women and children employed at 
less than a minimum wage, may also be put in the arguable class. 

How shall it be determined that the problem is truly an inter- 
state one and the exercise of federal power is bona fide? Clearly 
not by the effect on the states, because that is as great in the one 
case as in the other. The question is essentially one of fact. 

In determining the question definite rules have been long es- 
tablished. As an aid the court consults the legislative environment 
in which the act was passed, the Senate and House committee 
reports, and the history of the times. 

The prime consideration is the language used in the enactment. 
The deliberate legislative decision that interstate commerce power 
is being exercised is entitled to great weight. The legislature is a 
codrdinate branch of the government. It has no prima facie case 
to overcome. It need not demonstrate its power under one 
particular theory rather than another. An enactment passed in 
due form cannot be upset on proof that a majority of the Repre- 
sentatives. acted under erroneous views ‘of legislative policy. If 
. upon the face of the act any legitimate legislative purpose may 
be discovered, or rather, unless he who attacks can clearly show 
no possible proper purpose, the act must be sustained. To use 
the familiar language of the reports: “Every presumption favors 
constitutionality.” 

Further, the question as to the existence of a genuine interstate 
problem is not to be complicated by the fact that solving it would 
also cure a local evil, and that in the minds of the public or of the 
members of Congress the local evil loomed large and induced 
action on the interstate matter. Such was the situation in the 
Lottery, Pure Food, White Slave, Liquor and Anti-Trust cases. 
It was the same in the prohibition of use of the mails to defraud. 

When the charge was made that a local police result was the ob- 
ject of the Prize-Fight Film statute, the court answered that it had 
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no power to examine into the motives of the legislature. Weber v. 
Freed.® As Mr. Justice Holmes put it: 


“But I had thought that the propriety of the exercise of a power 
admitted to exist in some cases was for the consideration of Congress 
alone, and that this Court always had disavowed the right to intrude 
its judgment upon questions of policy or morals.” 


In Fletcher v. Peck* it was held that a statute good on its face 
could not be impeached by proof that votes for it had been pro- 
cured by bribery or corruption. As was said in In re Kollock,®* 


“The act before us is on its face an act for levying taxes, and although 
it may operate in so doing to prevent deception in the sale of oleomar- 
garine as and for butter, its primary object must be assumed to be the 
raising of revenue.” 


Proof that there is a large local problem, therefore, is not suffi- 
cient to show that there is not a genuine interstate problem. 

With these principles in mind, how shall the supposititious cases 
in the doubtful class be decided? Closing the channels of inter- 
state commerce to the products of non-union labor must be held 
ultra vires, according to Adair v. United States*® and Coppage v. 
Kansas. As to products of sweat shops, of night work by women, 
and of work by women and children at less than minimum fixed 
wages, we may not now have sufficient facts to judge. 

The basis of federal action in the Child Labor Case, which the 
majority held insufficient, is, however, shown by the legislative 
history of the act. The situation which finally compelled Con- 
gressional action arose from the truly interstate character of the 
child-labor evil. The problem arose not solely because of the effect 
of transportation across state lines, but also because in the 
federal system are comprised states each with divergent interests, 
and the nation with its interest in the people as a whole. Years 
ago Congress ordered an investigation, and a bulky report was 
printed styled “Report on Condition of Woman and Child Wage 
Earners in the United States.” ® It appeared that the child-labor 
regulations of the states were not uniform, and that manufacturers 
in high standard states, whether correctly or not, felt at a disad- 


% 239 U.S. 325, 330 (1915). 57 6 Cranch (U. S.) 87, 130, 131 (1810). 
§8 165 U.S. 526, 536 (1897). 59 208 U. S. 161 (1908). ; 
236 U.S. 1 (1915). 6 Sen. Doc. 645, 61st Cong. 
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vantage with competitors in the states with low standards. The 
large development of cotton manufacturing in the South, to cite 
the most conspicuous example, was said to be due to the employ- 
ment of cheap child labor. The protest that the “unfair com- 
petition” of other states would be ruinous repeatedly defeated sal- 
utary state measures proposed for the protection of the children.® 
Because the products met in competition in interstate commerce 
the states were powerless to protect themselves. Ohio and Massa- 
chusetts, calling attention to the immoral competition of other 
states, formally memorialized Congress to act. The matter was 
stressed in the debates in Congress, the Congressional hearings, 
and the Committee Reports. The Senate Committee Report 
stated: ® 


“So long as there is a single State which for selfish or other reasons 
fails to enact effective child-labor legislation, it is beyond the power of 
every other State to protect effectively its own producers and manu- 
facturers against what may be considered unfair competition of the pro- 
ducers and manufacturers of that State, or to protect its consumers 
against unwittingly patronizing those who exploit the childhood of the 
country. This is true because the States have delegated to Congress the 
power to regulate interstate commerce, and have thus deprived them- 
selves of the power to prohibit the sale within their own borders of 
products of the child labor of other States.” (People v. Hawkins, 157 
N. Y. 1 (1898); People v. Haynes, 198 N. Y. 622 (1910); Opinion of the 
Justices, 211 Mass. 605 (1912).) 

It was precisely to avoid such interstate friction as developed in 
child-labor matters that the Constitution was adopted. Would, 
then, upholding the Child Labor Law result in so much standardiza- 
tion that “our system of government would be practically de- 
stroyed?” The question is important, for preservation of local 
autonomy in local affairs is vital. 

Under the tests suggested, standardization would result only so 
far as necessary to the legitimate exercise of federal power to cure 
a genuine interstate commerce evil. It would result, moreover, 


® 51 Conc. REC. 1047, 1054; 53 CONG. REC. 12308. 

% See 6 REPORT, supra, 152, 160, 176, 178, 179, 194, 196; 53 Conc. REc. 1807, 
3026, 12208. 

* 45 Conc. REC. 5245; 53 CONG. REC. 1002. 

% See House REPorT 1400, 63d Cong. 3d sess. 7-9. 

® SENATE REporT 358, 64th Cong. 21. 
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only when Congress affirmatively established the uniform rule. 
Under the salutary doctrine of Cooley v. Port Wardens® and the 
Minnesota Rate cases® state statutes based on the so-called police 
power, even though directly interfering with interstate commerce, 
are valid when not conflicting with the Congressional rule. It 
may be the national legislature would exercise its power more fre- 
quently than in the long run would be politic or expedient. In- 
expediency, however, is not lack of power, and often a man as. 
legislator must vote against a bill which as judge he can not say is 
ultra vires. 

Our history gives little basis for fear that the legislature would 
regulate interstate commerce matters too frequently. It would 
be trite to enumerate the matters within the federal field which the 
Congress has left to the states.” Curiously, in the Webb-Kenyon 
Law Case it was asserted as ground of unconstitutionality that if 
the law were sustained, not undue centralization but decentraliza- 
tion would result.” 

The difficulty with the doctrine of absolute constitutional pro- 
hibition of the regulation of interstate commerce because of the 
effect on local affairs is not solely that expressed in the McCray 
decision,” that the distinction between the judicial and the legis- 
lative powers is destroyed, a matter full of danger to the perma- 
nence of our institutions; but even more important is the resulting 
great void in governmental power itself, — the establishment of a 
zone between nation and state which neither can touch. The re- 
sult is that the sum total of powers of state and nation is less than 
the independent states previously had. — 

During the period from 1783 to 1787 the country had experience 
with the system under which no common authority existed to de- 


87 12 How. (U. S.) 299 (1851). 
% 230 U. S. 352 (1913). 
6 Asbell v. Kansas, 209 U. S. 251 (1908); Missouri, K. & T. Ry. v. Haber, 169 
U. S. 613 (1898); Reid v. Colorado, 187 U. S. 137 (1902); Plumley »v. Massachusetts, 
155 U.S. 461 (1894); Crossman v. Lurman, 19 U. S. 189 (1904); Sligh ». Kirkwood, 
237 U.S. 52 (1915). 

7 For conspicuous examples, see as to interstate ferry rates, Port Richmond Ferry 
Co. v. Hudson County, 234 U. S. 317 (ro%4), and the utilization of state executive 
machinery under the Selective Draft Law of May 18, 1917, c. 15, 40 Stat. 76. 

7 Clark Distilling Co. ». West Md. Ry. Co., 242 U. S. 311, 322. 
® 195 U.S. 27, 54 (1904). 
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termine the commodities and conditions of interstate commerce, — 
what to encourage and what to prohibit. The resulting commer- 
cial anarchy was intolerable. 

The defect consisted not alone in the prohibitions by the states 
of importation of commodities from other states. The want of a 
- single controlling authority to take into account the commercial 
interests of the entire people was strongly felt. The individual 
‘states had attempted to deal with the British trade restrictions 
which began in 1783 to exclude American merchandise from the 
West Indies. Massachusetts enacted a retaliatory embargo.” 
As other states saw in this only a means of attracting British 
shipping to their own ports, the act was repealed by Act of July 5, 
1786, which recited: ‘‘Whereas, the good intentions of an act . . . 
are rendered inefficacious, for want of a codperation of our sister 
States ...” The evil of British trade restrictions could not be 
met because some of the states by inaction made uniformity of 
regulation impossible.” 

The history of the trade convention at Annapolis, leading to the 
constitutional convention of 1787, is familiar. As was stated by 
the Chief Justice in Brown v. Maryland,” no one cause was more 
operative in the creation of the present constitutional system than 
the depressed state of commerce during the Confederation, and 
the deep general conviction that interstate commerce should be 
subject to single unified control. It was the essence of the system 
created that the rules governing the transportation of commodi- 
ties across state lines should not be made by the states with the 
view to the industry of each particular state but by a single national 
legislature with the view to the interests of the nation as a whole. 

In the conventions of the states called to ratify the Constitution 
of 1787 the dread was repeatedly expressed by Patrick Henry and 
others that if the powers delegated to Congress were exercised to 
the utmost the states would be practically wiped out of existence. 
Those who favored the new Constitution did not answer that the 
powers were not granted. The reply was that since the national 
legislature would be composed of representatives coming from 


7 Act of June 23, 1785, LAws AND RESOLVES OF MASSACHUSETTS, 1784-85, 439. 
™ Laws AND RESOLVES OF MASSACHUSETTS, 1786-87, 36. 

% 5 ELLIOTT’s DEBATES, 113, 119. 

% Supra, note 33. 
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the states who would be zealous to protect their local interests, 
the powers granted would not be abused.” 

It was realized at the time that local self-government by the 
states must be preserved, and that too much exercise of federal 
authority would be pernicious. It was also realized that a single 
dominant federal authority, especially over interstate commerce, 
was indispensable. The Constitution embodied both principles. 
And to insure permanent harmony of operation it was declared in 
Art. VI, cl. 2, that the federal laws should be the supreme law of 
the land. Standardization, so far as it was an evil resulting from 
single control over interstate commerce, was to be suffered rather 
than the distressful weakness which had preceded. 

The result of the decision in the Dagenhart Case seems to be 
that the grant to Congress of power over commerce among the 
states was not of complete sovereign power, and not coextensive 
with the evil sought to be remedied; and that the adoption of the 
Constitution caused the disappearance — since neither states nor 
nation may exercise it— of that governmental authority which 
the states previously had and exercised over the transportation 
of “harmless” commodities across state lines. 


Thurlow M. Gordon. 
New York Ciry. 


1 FEDERALIST, Nos. 28, 31, 45, 46. 
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JENS IvERSON WESTENGARD, Bemis Professor of International Law, 
died on Tuesday, September 17, less than a week before the opening 
of the present school year. His illness was brief and not generally known 
so that his death came as a shock to his colleagues and to his students. 
An account of his life and services and tributes to his memory will ap- 
pear in the December issue. At this time we can do no more than recall 
his unfailing patience, his uniform courtesy, his tactfulness proceeding 
from a kind heart and a tolerant mind, and his clearness in exposition. 
Behind these qualities lay a vigorous but disciplined understanding 
and a strong will which carried him forward in a notable career despite 
many obstacles. He was one of the editors of the HARVARD LAW REVIEW 
in the years 1896-97 and 1897-08. 


THE Harvarp Law Scuooz in general, and this REvrew in particular, 
have suffered a severe loss by the death in action of Lieutenant D. E. 
Dunbar. He is the first editor of the HArvARD Law REvtiew to lose his 
life in the present war. Graduating with the highest distinction from 
the School in 1917, he was for his last year Note Editor of the Review. 
He was especially interested in questions of constitutional law and 
those in which the economic aspect of the law of public utilities is con- 
cerned; and his notes upon cases of this nature are among the best that 
the Law Review has published. He was the author of a brilliant essay 
upon the tin-plate industry which was awarded the Hart, Schaffner and 
Marx prize in 1915. He was immensely popular both inside and out- 
side the class-room. In the former he was always distinguished by the 
keenness of his criticism and the width of his interests. He had a real 
genius for friendship. All those who have known him well realize how 
ill he can be spared. Nil tetigit quod non ornavit. 
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THE Harvarp Law Scuooz holds high its head in patriotic pride. Not 
since the fifties have there been so few students in the class-room. 
From over eight hundred and fifty two years ago the attendance has 
dropped to about seventy. ‘Those who returned did so only because 
there was no war service for which they were fit. 

Under these conditions the Review faced this year the most serious 
situation in its entire history. Of last year’s editors only one, the treas- 
urer-elect, came back. The choice of new men was necessarily limited. 
But although the staff will be small and the cases fewer, the same high 
apn of former years will be maintained. Quantity will be sacrificed 
to quality. 

It should not go unnoted that but for the war Arthur D. Platt of 
Portland, Oregon, would be president of this year’s board of editors. 
At the spring meeting he was elected to the office, but was reclassified 
during the summer by his draft board and called into service. Clifton 
Murphy of Georgetown, South Carolina and Harold Reindel of Cleve- 
land, Ohio, had been appointed by him as note and case editor respec- 
tively. The former is already in service and the latter is waiting to be 
called. 


Tue Law Scuoot.— The attendance in the school, as was to be 
expected, has Been still further reduced by the war. The total registra- 
tion at present (October 18) is 69, distributed as follows: First year, 18; 
Second year, 16; Third year, 20; Graduates, 3: Unclassified, 11; Special, 1. 

The vacancies in the teaching staff caused by the death of Professor 
Westengard and the return of Professor Bates to Michigan have been 
temporarily filled by the appointment of Manley O. Hudson as lecturer 
for the current year and of George J. Thompson as Ezra Ripley Thayer 
Teaching Fellow. 

Mr. Hudson received the degrees of A.B. and A.M. from William 

Jewell College in 1906 and 1907 respectively. He received the degree 
of LL.B. cum laude from this school in 1910 and that of S.J.D. in 1917. 
Immediately upon graduation in 1910 he was appointed a professor of 
law at the University of Missouri, where he remained until recently 
called to Washington as special Legal Adviser to the Department of 
State. He will teach here Property III and International Law. 
* Mr. George J. Thompson received the degree of S.B. from the Univer- 
sity of Pennsylvania in 1909 and the degrees of LL.B. and S.J.D. from 
this school in 1912 and 1918 respectively: For two and one-half years 
he taught law at Pei Yang University in Tientsin, China. He will give 
the course in Public ‘Utilities. 

The following additional changes in courses have been made necessary : 
Constitutional Law and the entire course in ‘Torts will be given by 
Dean Pound. Partnership will be given by Asst. Professor Chafee. 


ENGLISH AND AMERICAN ADMINISTRATION OF RoMAN Law. — It is 
no doubt gratifying to the student of the common law to see it gradually 
pushing out the modern Roman law wherever through extension of 
British or American political power the two systems are brought into 
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competition. Yet the manner of the process is not always edifying to 
the thoughtful lawyer. Too often it suggests Mr. Podsnap’s backward 
sweep of the hand and solving phrase “not English.” On the one hand 
we find the Supreme Court of the United States turning to Glanvill in 
order to understand the Roman law as to universal succession for the 
purposes of an appeal from Porto Rico.' At the other extreme, the Judi- 
cial Committee of the Privy Council now express grave doubts about a 
doctrine in the Roman-Dutch books when it is merely derived from or 
fortified by the general Romanist juristic writings of the period of the 
Reception. In Demerara Turf Club v. Wight? on a question of offer and 
acceptance in a sale by auction, a decree of specific performance made 
by the Supreme Court of British Guiana rested on an alleged rule of 
Roman-Dutch law requiring express reservation of the right to with- 
draw. In the course of a decision reversing the decree and denying that 
there is such a rule of Roman-Dutch law, Sir Walter Phillimore says: 
“The writers on Roman-Dutch law also avail themselves of the writ- 
ings of the commentators of other European nations, such as Bartolus, 
who was an Italian, and Choppinus, who was a Frenchman from Anjou. 
How far they can be used as authorities on Roman-Dutch law may be 
doubted.” * The starting point of the system known as Roman-Dutch 
law is not later than the setting up of the Great Council at Mechlin in 
1473.4 At this time Roman law was a universal law and Bartolus was 
its most authoritative exponent.® Perhaps if a Romanist were some day 
to administer Anglo-American law in some Pacific island, he might be 
found saying: “The writers on American common law also avail them- 
selves of the writings of European nations, such as Coke who was an 
Englishman. How far he can be used as an authority on American law 
may be doubted.” Then he might cite the American legislation after 
the Revolution forbidding citation of English authorities and the dictum 
of Judge Dudley that he had never read and never would read Coke or 
Blackstone.® 

Both in American administration of Roman-Spanish law and British 
administration of Roman-Dutch law, the fundamental assumption is 
that English common law is the order of nature. The burden is on those 
who assert a rule or principle or mode of thinking at variance therewith 
to prove it clearly by texts of undoubted authority, and if they are able 
to do so, our tribunals seem to think of the situation on the analogy of 
an exceptional modification of the common law by an interloping statute. 
Hence when Roman-Dutch writers “endeavor to help themselves out 
by the analogy of the Roman law as to sales by addictio in diem,” " we 
are told that the analogy is misleading. So are many analogies upon 
which rest settled common-law doctrines. But when a court is ad- 


1 Ubarri v. Laborde, 214 U. S. 168, 172 (1909). 

2 [1918] A. C. 605. 3 Tbid., 611. 

* Leg, Roman-Dutcu Law, 2-4; WESSELS, History or RoMAN-Dutcu Law, 126. 

5 “Tt may safely be said that the jurisprudence of the later centuries of the Middle 
Ages — even down to the sixteenth century — is based, in its essentials, on the glossa 
and the writings of Bartolus.” GruEBER, INTRODUCTION TO SoHM, INSTITUTES OF 
Roman Law, Ledlie’s transl., xvi. 

® Corning, “The Highest Courts of Law in New Hampshire,” 2 GREEN Bac, 469, 


470. 
7 [1918] A. C. 611. 
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ministering a foreign law one may ask whether the mode of reasoning, 
the judicial method and traditional analogies are not more significant 
than the detailed rules. At any rate the picture, so often painted, of 
peoples under British dominion enjoying their own traditional laws, 
scrupulously administered for them by the British courts, needs some 
retouching. 


ImptreD WaRRANTY OF Foop. — It is settled by numerous English 
and American decisions that one who sells food for immediate con- 
sumption impliedly warrants that it is wholesome.' Obvious as it is, 
the distinction between the absolute liability of a warrantor of food 
irrespective of negligence, and the liability of a tortfeasor for negligence 
is sometimes blurred. Often, perhaps generally, a seller of injurious food 
has been guilty of negligence, and in a particular case it may become 
immaterial whether the defendant’s liability is absolute or based on neg- 
ligence. Often, however, the distinction is vital. It is important not 
only in determining questions of liability between the original parties 
to a transaction but because a warranty gives a right only to the im- 
mediate purchaser,’ while a negligent seller of dangerous food may be 
liable to any person ultimately injured.* 

Several recent decisions call attention to the boundaries of the prin- 
ciple of absolute liability for the wholesome character of food. At the 
outset it should be said that it is well recognized that unless food is sold 
by a dealer for immediate consumption, there is no implied warranty 
except under circumstances where a warranty would be implied in the 
sale of goods of other kinds. Where the buyer himself examines and 
selects the food which he purchases, the existence of a warranty has 
been denied,® on the ground that the buyer does not rely on the seller’s 
skill and judgment but on his own. The reasoning seems inconclusive. 
Such a buyer may rely on the seller’s judgment by assuming as he fairly 
may that all the articles offered to him are suitable for food, and when 
he chooses one article rather than another, he should be regarded, unless 
the defect is an obvious one, as seeking merely the best of a number of 
things all of which are at least not dangerous to eat.6 The warranty 
does not extend to sales of food for cattle.’ It has recently been held 
inapplicable to the sale of canned goods,’ because, it is said the seller 


1 Recent decisions are: Frost v. Aylesbury Dairy Co. Ltd. [1905] 1 K. B. 608; 
Askam ». Platt, 85 Conn. 448, 83 Atl. 529 (1912); Ward ». Great Atlantic & Pacific 
Co. (Mass.) 120 N. E. 225 (1918); Race v. Krum, 222 N. Y. 410, 118 N. E. 853 (1918). 

2 WILLISTON, SALES, § 244. 

8 Ketterer v. Armour, 247 Fed. 921 (1912); Parks ». C. C. Yost Pie Co., 93 Kans. 
334, 144 Pac. 202 (1914). 

4 SALES, § 242. 

5 Farrell ». Manhattan Market Co., 198 Mass. 271, 84 N. E. 481 (1908); Gearing 
v. Berkson, 223 Mass. 257, 259, 111 N. E. 785 (1916). 

6 See + v. Russell, [1902] 2 Ir. 585; Sloan v. F. W. Woolworth Co., 193 Ill. App. 
620 (1915). 

7 Dulaney v. Jones, 100 Miss. 835, 57 So. 225 (1911); F. A. Piper Co. ». Oppen- 
heimer, 158 S. W. 777 (1913). 

_ 8 Bigelow v. Maine Central R. Co., 110 Me. 105, 85 Atl. 396 (1912) (commented 
on in 26 Harv. L. REv. 556); Trafton ». Davis, 110 Me. 318, 86 Atl. 179 (1913). 
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cannot possibly discover that a particular can of a reputable brand of 
goods is defective, and therefore it is unjust to subject him to lia- 
bility. The same argument, however, may be made in regard to any 
implied warranty not only of food but of other articles where the seller 
could not discover the injurious defect. Accordingly if canned goods are 
to be made an exception to the general rule governing sales of food, the 
whole law of implied warranty should be revised. As an original ques- 
- tion it might well be argued that the rule of the Roman law and modern 
civil law which denies any other redress than rescission or diminution 
of the price to a buyer of defective goods, unless the seller makes express 
representations, or has guilty knowledge of the defect,® is a better rule 
than that of the common law which may subject a seller, guilty of no 
improper or negligent conduct, to heavy liability for consequeutial 
ages. 

But the general principle of the common law is well established, and 
though it may bear heavily on an innocent seller in a particular case, 
the natural effect of it will be to diminish the sale of defective goods; 
and it must be remembered that the seller is far better able to hold lia- 
ble the manufacturer who sold him the goods, than is the ultimate buyer. 
Certainly if a seller is ever to be made liable for injuries caused by 
defective goods, where he has been guilty of no fault, the reasons are 
stronger for holding him liable for selling defective food than in any 
other kind of sale — whether the matter is considered from the stand- 
point of precedent or of policy. In accordance with this general prin- 

ciple, the Massachusetts court has recently held,!° following other re- 
cent cases," that the sale of canned food is subject to the same rules of 
implied warranty as govern sales of other food. 

The liability of a restaurant-keeper for damages caused by bad food 
served by him has also been tested in recent decisions. This question 
is sometimes supposed to depend on whether the restaurant-keeper 
makes a sale to the customer of the injurious food. It is indeed true 
that if the transaction amounts to a sale the numerous authorities re- 
ferred to above establish liability. On excellent authority,” however, 
it is held that the title to food served by an innkeeper never passes. 
Whether this analogy holds good in a restaurant where a customer pays 
not for a meal, but for a definite portion of food, may perhaps be 
questioned. May not one who secures and pays for a piece of pie at an 
“automat” or luncheon spa take it from the plate and walk off with 
it without wrong? * Whether or not because the transaction has been 
held not to bea sale, it has generally been assumed that the liability of a 
restaurant-keeper is based only on willful fault or negligence, and many 
cases have been brought on this assumption. In most of them no asser- 


® See WILLISTON, SALES, § 247. As to a presumption of knowledge on the part of 
t — see Doyle v. Fuerst and Kraemer, Ltd. 129 La. 838, 56 So. 906 
IgIt). 
10 Ward v. Great Atlantic & Pacific Tea Co. (Mass.) 120 N. E. 225 (1918). 
1 Jackson »v. Watson, [1909] 2 K. B. 193; Sloan v. F. W. Woolworth Co., 193 II. 
App. 620 (1915). 
B BEALE, INNKEEPERS, § 169, and cases cited. 
( val ‘oa distinction is suggested in Valeri v. Pullman Co., 218 Fed. 519, 520 
1914). 
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tion by the plaintiff of the defendant’s absolute liability was made, but 
in a few recent cases the contention was made and denied.“ 

The Massachusetts Supreme Court, and the Appellate Division of 
the New York Supreme Court * however, have recently upheld it, 
and with good reason. Even though the transaction is not a sale, every 
argument for implying a warranty in the sale of food is applicable with 
even greater force to the serving of food to a guest or customer at an 
inn or restaurant. The basis of implied warranty is justifiable reliance 
on the judgment or skill of the warrantor, and to charge the seller, of 
an unopened can of food for the consequences of the inferiority of the 
contents of the can, and to hold free from liability a restaurant-keeper 
who opens the can on his premises and serves its contents to a customer, 
would be a strange inconsistency. A sale is not the only transaction 
in which a warranty may be implied. 

The facts of the Massachusetts case suggest the inquiry, how far 
does the obviousness of the injurious character of food affect the de- 
fendant’s liability. The plaintiff ordered baked beans. When the food 
was served, she noticed two or three dark or black objects almost as big 
as beans. She thought they were hard baked beans, without prelimi- 
nary testing she “bit down hard on them” and broke two teeth. It is 
evident that recoverable damages for breach of warranty cannot in- 
_ clude consequences that reasonably should have been avoided,!”? and 
whether the observed peculiarities of food served or purchased are such 
as to make consumption of it unreasonable may present a question of 
fact to be decided by the jury.” 

An interesting decision to compare with the Massachusetts case just 
referred to, was handed down by the same court on the same day,'® 
deciding adversely to the plaintiff an action of tort alleging negligence. 
It appeared that a small tack in a piece of blueberry pie served by the 
defendant had lodged in the throat of the plaintiff, but because of her 
inability to prove that the defendant was negligent, the decision of the 
lower court in favor of the plaintiff was set aside. The principle of res 
ipsa loquitur was held inapplicable, the tack being so small that it 


M4 Valeri v. Pullman Co., 218 Fed. 519 (1914); Merrill v. Hodson, 88 Conn. 314, 91 
Atl. 533 (1914); Travis v. Louisville, etc. R. Co., 183 Ala. 415, 62 So. 851 (1913); 
Sheffer v. Willoughby, 163 Ill. 518, 45 N. E. 253 (1896). 

% Friend 2. Child’s Dining Hall Co. (Sup. Jud. Ct. Mass. October, 1918). 

16 Leahy v. Essex Co., 164 N. Y. App. Div. 903, 148 N. Y. Supp. 1063 (1914); Mul- 
ler v. Child’s Co., 171 N. Y. Supp. 541 (1918); Barrington v. Hotel Astor, 171 N. Y. 
Supp. 840 (1918). 

The first of these cases was decided before the determination by the Court of 
Appeals of Race v. Krum, 222 N. Y. 410, 118 N. E. 853 (1918). That case involved 
the liability of a druggist for serving bad ice cream of his own manufacture, and 
the court, without intimating what its decision would be in case of an innkeeper or 
restaurant-keeper who did not “make or prepare” the food in question, expressly 
stated that its decision did not necessarily control such a case. 

In the later decisions of the Appellate Division, however, a restaurant-keeper and 
an innkeeper were held liable. In Muller v. Child’s Co., the qualification in Race ». 
Krum was not noted, and in Barrington v. Hotel Astor, it was said that the hotel 
“prepared” the dish of kidney sauté which was in question. 

17 WILLISTON, SALES, § 614, note 31. 

18 The Massachusetts decision admits that the question is one of fact. See also 
Sloan v. F. W. Woolworth Co., 193 Ill. App. 620, 625 (1915). 

19 Ash v. Child’s Dining Hall Co. (Sup. Jud. Ct. Mass., October, 1918). 
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readily might have been imbedded in a blueberry and escaped the most 
careful scrutiny. The consistency of the decision with that previously 
discussed seems open to question. It is held in Massachusetts,” follow- 
ing the early law of England, still generally prevailing where common- 
law forms of action are preserved,” that action on a warranty may be 
in tort and neither scienter nor negligence on the part of the defendant 
need be alleged or proved. Since this is true, it is difficult to see why a 
plaintiff should lose his case by the superfluous allegation of negligence, 
if, as can hardly be doubted, his pleading contained a statement of all 
the facts necessary to establish an implied warranty within the principle 
simultaneously announced by the Massachusetts court.” 


RicHt oF Pusiic SERVICE COMPANY TO ALTER RATES FIXED BY 
Contracts. —The problem which the public utilities of the country 
are seeking to solve to-day is how they may legally increase their rates 
in spite of long term contracts with private consumers, which in many 
instances call for service at prices below present costs,! and especially do 
they want to know whether they may do this on their own initiative, 
or must they first obtain the permission of the commission or other rate 
regulating body. 

In V. & S. Bottle Co. v. Mountain Gas Co.*? the Supreme Court of 
Pennsylvania recently upheld the legal right of the defendant natural 
gas company to discontinue service under a low-rate, ten-year con- 
tract entered into between its predecessor and the plaintiff in October, 
1913, and to require the latter to pay increased rates as per schedule 
filed by the defendant with the State Public Service Commission, on the 
ground that though said contract was valid and binding between the 
parties when made it became unlawful and inoperative when the public 
utility act * went into effect January 1, 1914, as it contravened the pro- 
visions of that statute against discrimination. 

It is settled that the general police power of the state embraces the 
regulation of the service and rates of public utility enterprises for the 
promotion of public convenience and the general welfare,* and that 


20 Farrell v, Manhattan Market Co., 198 Mass. 271, 274, 84 N. E. 481 (1908). 

21 Shippen v. Bowen, 122 U. S. 575 (1887). 

# Ash v. Child’s Dining Hall Co. follows Crocker v. Baltimore Dairy Lunch, 214 
Mass. 177, 100 N. E. 1078 (1913), where it appears that the plaintiff declined to amend 
his declaration by adding a count in contract, and the court, making the common but 
erroneous assumption that implied warranty is based on promise rather than repre- 
sentation, said, “whether the plaintiff might have relied upon an implied warranty 
. . . is not now to be considered.”” Presumably the counsel for the plaintiff in both 
the ro pgs and the Ash cases failed to urge upon the court the reasoning here 
suggested. 


? See Re Marion Light & Heating Co. (Ind. Pub. Serv. Com.), P. U. R. 1918 D, 
692; Re Oklahoma Gas & Electric Co. (Okla. Corp. Com.), P. U. R. 1918 D, 216. 

2 Pa. Sup. Ct., June 3, 1918, 13 Rate Research, 335. 

* Pennsylvania Public Service Company Law (1913), 6 Purpon’s DicEst, 7206; 

unn 2. Illinois, 94 U. S. 113 (1876); Chicago, Burlington & Quincy R. Co. ». 

Towa, 94 U. S. 155 (1876); Chicago, Burlington & Quincy R. Co. v. Nebraska, 170 
U. S. 57, 71-72 (1898); Portland Railway, Light & Power Co. v. Oregon Railroad 
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the exercise of this power may be delegated to a municipality, commission 
or other administrative body.® 

Thus the courts hold that all contracts or grants relating to public 
service entered into between the private person or corporation operat- 
ing a public utility and the municipality or the private consumer con- 
tain from the very nature of their subject matter an implied reservation 
of the right of the state to lawfully exercise its police power for the 
general welfare, and that there is no impairment of obligations of con- 
tract within the guarantees of the state or federal constitution even 
though said contract is thereby rendered partially or wholly invalid. 

This development has wrought a fundamental change in view-point 
in the law of public utilities, and to-day the primary consideration is 
not whether the exercise of the state’s regulatory power impairs the 
obligation of the public service contract, but whether that contract 
tends to abridge this power of the state.’ - 

To return to our problem, the public utility proprietor must needs 
know when this long-term contract, which the courts agree was binding at 
the time made, ceases to be so, and what then become his rights or 
duties in the premises. 

In the instant case the court held the point of cleavage to have been 
on the day the public service act took effect, — yet the facts showed 
that on two different occasions thereafter the defendant utility company 
filed with the commission a tariff for that class of service at the same 
rate provided for under said contract and charged and collected said 
rate until April, 1917. As pointed out by a recent writer,® this fact may 


Commission, 229 U.S. 397 (1913); City of Woodburn »v. Public Service Commission of 
Oregon, 82 Ore. 114, 161 Pac. 391 (1916); Onondaga Golf & Country Club ». Syracuse 
& S. R. Co., 96 Misc. 499, 160 N. Y. Supp. 693 (1916); Mississippi R. R. Commission 
v. Mobile & Ohio R. R. Co., 244 U. S. 388 (1917); Winfield v. Public Service Com- 
mission, 118 N. E. 531 (Ind.) (1918); State ex rel. City of Sedalia v. Public Service Com- 
mission, 204 S. W. 497 (Mo.) (1918). 

5 Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047 (1894). 
See Atlantic Coast Electric Ry. Co. »v. Board of Public Utility Commissioners, 104 
Atl. 218 (N. J.) (1918); Trustees of Saratoga Springs v. Saratoga Gas, Electric Light 
& Power Co., 191 N. Y. 123, 146, 83 N. E. 693 (1908). 

6 Kansas City Bolt & Nut Co. v. Kansas City Light & Power Co., 204 S. W. 1074 
(Mo.) (1918); City of Fulton v. Public Service Commission, 204 S. W. 386 (Mo.) 
(1918); Collingswood Sewerage Co. v. Borough of Collingswood, 102 Atl. gor (N. J.) 
(1918); Raymond Lumber Co. ». Raymond Light & Water Co., 92 Wash. 330, 159 
Pac. 133, P. U. R. 1916 F, 437 (1916); McCook Irrigation & Water Power Co. v. Burt- 
less, 99 Neb. 250, 152 N. W. 334 (1915); Union Dry Goods Co. v. Georgia Public 
Service Corporation, 142 Ga. 841, 83 S. E. 946, 947 (1914); Minneapolis, St. |Paul, 
etc. Ry. Co. ». Menasha Wooden Ware Co., 159 Wis. 130, 150 N. W. 411, 413 (1914); 
Idaho Power & Light Co. v. Blomquist, 26 Idaho, 222, 141 Pac. 1083 (1914); Re 
Rates of the Bridge Operating Co., 3 P.S. C. R. (1st Dist. N. Y.) 226 (1912); aff'd 
153 App. Div. (N. Y.) 129, 138 N. Y. Supp. 434 (1912); Portland Ry. Light & Power 
Co. 2. City of Portland, 200 Fed. 890 (1912). 

A fortiori the same principles govern contracts between two private companies 
which function successively in furnishing a public service — the one producing and 
the other distributing the product supplied. Oklahoma Natural Gas Co. v. Corpora- 
tion Commission, P. U. R. 1918 D, 515 (1918). 

7 See Kansas City Bolt & Nut Co. v. Kansas City Light & Power Co., 204 S. W. 
1074 (Mo.) (1918); City of Chicago v. O’Connell, 278 Ill. 591, 116 N. E. 210, P.U.R. 
1917 E, 730; President & Trustees of Village of Kilbourn City ». Southern Wisconsin 
Power Co., 149 Wis. 168, 135 N. W. 499 (912). 

8 See Ralph J. Baker, “The Binding Force of Term Contracts as Applied to Pub- 
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have no significance as to the real legality of said contract, for the plain- 
tiff may have been the only consumer of this class of service, or likely 
to require it, and, irrespective of that, the publishing and filing of a low 
contract rate as a class rate does not prevent it being unlawful if it 
results in actual discrimination against other classes of consumers, as 
the court found it did here. 

The most important feature of the case from the view-point of our 
problem is that in a suit in equity by the consumer for specific per- 
formance of the contract, and for an injunction restraining the defend- 
ant from cutting off its service in violation thereof, the court dismissed 
the bill and sustained the legal right and power of the utility company 
to take the initiative in increasing its rates and discontinuing service 
under the old contract without going to the Public Service Commission 
for leave to do so. i 

This case represents what may be termed the first of two general 
views in upholding the legal right of the public utility company, subse- 
quent to the passing of a public service law creating a commission em- 
powered to regulate rates, to increase on its own initiative its rates for 
service above the maximum fixed by contract made with a private con- 
sumer prior to said act, and admittedly valid when made.’ 

The second view is presented in several recent cases which have held 


lic Utility Rates,” page 34. Paper read at Third Annual Convention of the New Jersey 
Utilities Association, Atlantic City, N. J., October, 1917. 

® Onondaga Golf & Country Club v. Syracuse & S. R. Co.; Denver & South Platte 
Ry. Co. ». City of Englewood, Colo., 161 Pac. 151, P. U. R. 1916 E, 134 (1916); Mullen 
& Co. ». Denver & Rio Grande R. Co. (Colorado Public Utilities Commission), P. U. R. 
1916 E, 128; Minneapolis, St. Paul & S. S. Ry. Co. v. Menasha Wooden Ware Co., 
159 Wis. 130, 150 N. W. 411 (1914); Wolverton v. Mountain States Telephone & 
Telegraph be, 58 Colo. 58, 142 Pac. 165 (1914); Alpena Electric Light Co. ». Kline, 
as ws 279, 146 N. W. 652 (1914); State v. Martyn, 82 Neb. 225, 117 N. W. 719 

1908). 

It has been held in New Jersey that the Public Utilities Act permits the utility to 
file a new schedule of rates without first obtaining permission of the Board. 

Re Public Service Electric Co. (New Jersey Board of Public Utility Commissioners), 
P. U. R. 1918 E, 898 (1918). 

And in New York a very recent case holds the Public Service Commissions Law 
(Conso.. Laws, c, 48) places no restriction on the right of gas companies to increase 
rates and make the increase effective prior to the time when the Public Service Com- 
mission shall determine whether the proposed increase is just and reasonable. Pub. 
pony ee Second District, v. Iroquois Natural Gas Co., 171 N. Y. Supp. 
379 (1918). 

Under the Illinois Public Utilities Act the same decision has been reached, but re- 
stricted to the original schedules of rates only. State Public Utilities Commission 
». Chicago & West Towns Ry. Co., 275 Ill. 555, 114 N. E. 325 (1916). 

Cases to the same effect under the Interstate Commerce Act, as to contracts 
made before the act and valid when made: Southern Wire Co. ». St. Louis Bridge & 
Tunnel Co., 38 Mo. App. 191 (1889); Louisville & Nashville R. Co. ». Mottley, 219 
U. S. 467 (1911); Dorr v. Chesapeake & Ohio Ry. Co., 78 W. Va. 150, 88 S. E. 666 
(1916); Carter Planing Mill Co. v. New Orleans R. Co., 112 Miss. 148, 72 So. 884 (1916). 

In the following cases the customers of the utility companies were subjected to 
penalties for accepting service at rates fixed by contract made subsequent to the pas- 
sage of the Interstate Commerce Act, and valid when made, but rendered invalid 
under the act by the public utilities raising the rates for like service to others in the 
manner provided by law: New York, New Haven & Hartford R. Co. ». Interstate 
Commerce Commission, 200 U. S. 361 (1906); Armour Packing Co. v. United States, 
209 U. S. 56 (1908). 
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that the public service acts of their respective jurisdictions worked no 
change in existing rates; that, therefore, rates fixed by a previously 
valid contract remain binding on the parties and do not become 
unlawful unless and until the State Commission duly determines 
them to be so, and that the utility company accordingly has no legal 
right to discontinue said contract on its own initiative prior to such 
decision.'° 

In some states" this point is expressly provided for in the public 
service statute denying to the public utility the right to itself increase 
the maximum rates fixed in any contract or grant under which it was 
operating at the time the act took effect during the term of said con- 
tract or grant. 

These statutes have been construed to in no way limit the power of 
the commission to increase said maximum rates during the life of the 
contract or grant, nor to deprive the utility of the right to apply to the 
commission for such an increase before the expiration of said term.” It 
has been held that a statute which denies the utility an opportunity to 
apply for an alteration in rates is- unconstitutional.% 

It is submitted that in the absence of such statutory provisions the 
first of the two views discussed is more in accord with the fundamental 
principles of the law of public utilities, and that the same view should be 
taken of term contracts made subsequent to the passage of the public 
service law, or other regulating statute, unless the provisions of the act 
do not permit of that construction." 

A fortiori the public service commission, or similar body, may alter 
rates fixed by long term contract during said term, whether such contract 
was made before or after the empowering act,’ unless said act is con- . 


10 Manitowoc v. Manitowoc & Northern Traction Co., 145 Wis. 13, 28, 129 N. W. 
925 (1911); Sultan Timber Co. v. Great Northern R. Co., 58 Wash. 604, 109 Pac. 
320 (1910), (Washington statute in force then did not expressly except existing con- 
tract rates from the prohibition against discrimination). 

A case going much further and holding that even the commission did not have 
power to increase rates in spite of such a contract is Public Service Electric Co. ». 
Board of Public Utility Commissioners and City of Plainfield, 88 N. J. L. 603, 96 
At. 1013 (1916). 

4 Washington Public Service Commission Law, 1911, § 44 (Gen. STAT. 1915), 
§§ 8626-34, relating to gas, electric and water companies, but there is no corre- 
sponding provision as to common carriers (semble, se 20-21) GEN. Stat., §§ 8626- 
20, 21. Indiana Public Service Act, 1913, § 7 (BuRNs’ ANN. Start. 1914), ch. 124 A, 
§§ 10052 g-7); Illinois Public Utilities Act, § 36 (Hurn’s Rev. Srat., ong 
c a, § 36); Utah Public Utilities Commission Act, Laws of Utah, 1917, ch. 47, art 
3, 35: 
2 Raymond Lumber Co. v. Raymond Light & Water Co., 92 Wash. 330, 159 Pac. 
133, P. U. R. 1916 F, 437 (1916); Winfield v. Public Service Commission, 118 N. E. 
531, 537 (Ind.) (1918); State Public Utilities Commission 2. Chicago, Peoria & St. 
Louis Railroad Co., 118 N. E. 427 (Ill.) (1917); Salt Lake City ». Utah Light & Trac- 
tion Co., 173 Pac. 556 (Utah), P. U. R. 1918 F, 377. 

8 Trustees of Saratoga Springs v. Saratoga Gas, Electric Light & Power Co., 191 
N. Y. 123, 83 N. E. 693 (1908). 

14 Osborne v. San Diego Land & Town Co., 178 U. S. 22 (1900), affirming Lanning 
v. Osborne, 76 Fed. 319 (1896); President & Trustees of Village of Kilbourn City 
v. Southern Wisconsin Power Co., 149 Wis. 168, 135 N. W. 499 (1912); Birming- 
ham Waterworks Co. v. Brown, 67 So. 613 (Ala.) (1914). 

% Atlantic Coast Electric Ry. Co. v. Board of Public Utility Comm’rs, supra; 
Salt Lake City v. Utah Light & Traction Co., supra; Whitcomb v. Duquesne Light Co. 
(Pa. Pub. Serv. Com. 1916), P. U. R. 1917 B, 979; City of Woodburn v. Public Service 
Commission, supra; Raymond Lumber Co. v. Raymond Light & Water Co., supra; 
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strued to be prospective only as to that particular type of contract; 
and increases made in rates by the public utility pursuant to the deter- 
mination of the commission as to what is a just and reasonable rate 
become effective when filed and apply alike to contract and non-contract 
consumers.” 

To determine when the contract rate becomes unlawful, we must 
consider the situation in states which have not yet adopted commis- 
sion regulation of public service rates, and in those jurisdictions where 
certain utilities are not governed so strictly in this respect by the public 
utilities act in force. 

The basic principles of the law of public utilities require that rates 
must be just and reasonable in order to provide a fair return on the in- 
vestment,'* and to enable the utility to maintain a safe, adequate and 
efficient service. Therefore it seems clear that whenever the rates for 
the public service, though fixed by long termed contracts between the 
utility and its customers, become so low as to be unjust and unreasonable 
and to directly tend to disable the company from performing its public 
service obligations, as defined above, said rates are ipso facto unlawful 
and void, and it is the legal duty, not the privilege, of the public utility 
enterprise to discontinue performance of said contracts and to increase 


Pinney & Boyle Co. ». Los Angeles Gas & Electric Corporation, 168 Cal. 12, 141 Pac. 
620 (1914); Portland Railway Light & Power Co. v. City of Portland, supra. 

For cases distinctly upholding power of commission, or other lawfully authorized 
administrative body, to reduce rates below those fixed by contract, see Rogers Park 
Water Co. v. Fergus, 180 U. S. 624 (1901); City of Chillicothe ». Logan Natural Gas 

& Fuel Co., 8 Ohio N. P. 88 (1901). 
- ~ Recent decisions to effect that power to establish just and reasonable rates includes 
power to increase them, in excess of the maximum fixed by contract or ———: 
Collingswood Sewerage Co. v. Borough of Collingswood, 102 Atl. gor (N. J.); P. U. R. 
1918 C, 261. People ex rel. New York & North Shore Traction Co. ». Public Service 
Commission of New York, Second District,175 App. Div. 869, 162 ” Y. Supp. 405; 
P. U. R. 1917 B, 957 (1916). See 31 Harv. L. Rev. 1168. 

And even though the contract rate was approved by the commission when made: 
The Golden Cycle Mining & Reduction Co. v. The Colorado Springs Light, Heat and 
Power Co. (Col. Pub. Util. Com.), 13 Rate Research, 131 (1918); Re Public Service 
Electric Co., P. U. R. 1918 E, 898. 

The unique case of a public utility company objecting that a minimum rate was 
too rigid was oa. in Economic Gas Co. v. City of Los Angeles, 168 Cal. 448, 
Pac. 717 (1914) 

The so-called beneficiary right of the consumer in public service rate-contracts 
between other parties which tend to redound to his benefit has been discussed in 
some recent cases: Borough of North Wildwood v. Board of Public Utility Com- 
missioners, 88 N. J. L. 81, 95 Atl. 749; P. U. R. 1916 B, 77 (1915). See Collingswood 
Sewerage Co. 2. Borough of Collingswood, supra. Cf. Natick-Framingham-Marl- 
boro Gas Petition (Mass. B’d Gas & Electric Light Comm’rs, May, 1918), 13 Rate 
Research, 200. 

1 Public Service Electric Co. v. Board of Public Utility Commissioners and City 
of Plainfield, 88 N. J. L. 603, 96 Atl. 1013 (1916). See Salt Lake City v. Utah Light 
& Traction Co., supra. 

17 Re Public Service Electric Co., supra; The Golden Cycle Mining & Reduction 
Co. v. The Colorado Springs Light, Heat & Power Co., supra. 

18 Smyth v. Ames, 169 U. S. 466 (1897); Knoxville ». Knoxville Water Co., 212 
U. S. 1 (1908); Willcox v. Consolidated Gas Co., 212 U. S. 19 (1908); Cedar Rapids 
Gas Co. ». Cedar Rapids, 223 U. S. 655 (1912), affirming 144 Ia. 426 (1909); Mississippi 
Railroad Commission v. Mobile & Ohio R. Co., 244 U.S. 388; P. U. R. 1917 E, 791; 
Darnell v. Edwards et al. (Miss. R. Comm.), 244 U.S. 564 (1917). See State ex rel. 
Webster v. Superior Court, 67 Wash. 37, 120 Pac. 861 (1915). 


RECENT CASES 79 


its rates to the point that they are again just and reasonable.'® Of 
course, the converse is true as to contract rates which changing condi- 
tions may render too high and unjust and unreasonable to the public.” 
These principles apply equally to contracts which for any reason become 
discriminatory." As stated in a recent case the public service acts have 
not changed the law in this respect.” 

Obviously, a contract the performance of which thus conflicts with 
the legal duty owed by the utility enterprise to the public is unlawful 
and outside the protection of the contract clause of the State or Federal 
Constitution. 

Quere: — Would it not be desirable, in view of the modern public 
service acts empowering the commissions to restrict competition, to 
treat all long term contracts fixing rates for public service as void ab 
initio, because inherently tending to violate the basic policy of regula- 
tion of public utility rates as herein explained.* 


RECENT CASES 


ADMINISTRATION — RES ADJUDICATA — EFFECT OF DECREE OF PROBATE 
Court ON INTESTATE REALTY.— An intestate decedent, domiciled in 
Illinois with all his real and personal property in that state, left a son and 
several brothers and sisters all domiciled in Kansas. The Illinois county 
court, with probate jurisdiction over his estate, decreed after service by pub- 
lication on the non-residents that the brothers and sisters were the heirs. 
The personal property was distributed accordingly. The son did not appear. 
He now brings a bill in equity in the Illinois Circuit Court to obtain the real 
estate as sole heir. Held, he is not estopped by the probate adjudication. 
Mosier v. Osborn, 119 N. E. 924 (Iil.). 

At common law realty passed directly to the heir. But in Illinois by 
statute realty is treated in the same manner as personalty for the law of 
descent of real property. See 1917, Hurp’s Rev. Stat. ILt., c. 39, § 1. The 
Illinois Constitution also says that the county court, having probate juris- 


19 Oklahoma Natural Gas Co. v. Corporation Commission of Oklahoma (Okla.); 
P. U. R. 1918 D, 515 (1918); Northampton, Easton & Washington Traction Co. ». 
Board of Public Utility Comm’rs, 102 Atl. 930 (N. J.) (1918); State Public Utilities 
Commission v. Chicago & West Towns Ry. Co., 275 Ill. 555; 114 N. E. 325 (1916); 
City of Louisiana ». Louisiana Water Co. (Mo. Pub. Serv. Comm.) P. U. R. 1918 B, 


774: 
For these —— applied to a municipal franchise see Atlantic Coast Electric 


Ry. Co. ». Board of Public Utility Comm’rs, 104 Atl. 218, 220 (N. J.) (1918). 
20 Whitcomb v. Duquesne Light Co. (Pa. Pub. Serv. Com. 1916), P. U. R. 1917 B, 


979. 

21 State ex rel. American Union Telegraph Co. v. Bell Telephone Co. of Missouri, 
22 ALBANY Law JouRNAL, 363 (St. Louis Cir. Ct.) (1880); The Inter-Ocean Publish- 
ing Co. v. The Associated Press, 184 Ill. 438, 450; 56 N. E. 822 (1900); Birmingham 
Waterworks Co. v. Brown, 191 Ala. 475, 67 So. 613 (1914). 

% See Atlantic Coast Electric Ry. Co. v. Board of Public Utility Comm’rs, 
supra. 

t See Manitowoc v. Manitowoc & Northern Traction Co., 145 Wis. 13, 129 N. W. 
925 (1911); Wolverton v. Mountain States Telephone & Telegraph Co., 58 Colo. 58, 
142 Pac. 165 (1914); Atlantic Coast Electric Ry. Co. v. Board of Public Utility 
Comm’rs, supra. 
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diction, shall be a court of record. See 1917, Hurp’s Rev. Star. ILt., Art. 6, 
§ 18. Furthermore, in the matter of admitting to probate wills involving — 
realty, Illinois has held that the county court decision is final and not subject 
to collateral attack. James White Memorial Home v. Price, 195 Ill. 270, 
62 N. E. 872. Keister v. Keister, 178 Ill. 103, 52 N. E. 946. Then logically 
in intestate succession the county court decree should be as binding as in 
testate succession, for if one is a probate matter, the other also is probate. 
The decree of the court for probate matters on a probate question should 
then be binding on an equity court in a collateral attack. Stone v. Wood, 
16 Ill. 177; Hanna v. Yocum, 17 Ill. 77; Lynch v. Baxter, 4 Tex. 431; Klingen- 
smith v. Bean, 2 Watts (Pa.), 486; State v. McGlynn, 20 Cal. 233. And as 
the county court judgment was given in proceedings with due service accord- 
ing to the Illinois statute, it should be binding on the world as probate pro- 
ceedings are in rem. Mulcahey v. Dow, 131 Cal. 73, 63 Pac. 158; Greenwood v. 
Murray, 26 Minn. 259, 2 N. W. 945; Fry v. Taylor, 1 Head '(Tenn.), 504; 
State v. McGlynn, 20 Cal. 233; Liginger v. Field, 78 Wis. 367, 47 N. W. 613. 
Hence the case seems to be a remnant of the common-law view of intestate 
succession and therefore wrong. 


BILLs AND Notes — CHECKS — NEGLIGENCE OF DRAWER — YOUNG VERSUS 
Grote. — The plaintiff’s confidential clerk, whose duty it was to prepare 
checks for signature, presented a check blank as to words of amount but hav- 
ing “£2. 0. o” in the space provided for figures. The plaintiff signed. The 
clerk subsequently wrote “one hundred and twenty pounds” in the space 
provided for words, inserted “1” and “o” on either side of the “2”, cashed 
the check for £120 with the disinien ile and absconded. The plaintiff sues 
the bank for the amount charged to his account less £2. In the Court of 
Appeal it was held he could recover. The case was subsequently carried to 
the House of Lords on appeal. Held, he could not recover. London Joint 
Stock Bank, Lid., v. Macmillan, 145 L. ,2 163. 

For discussion of this case see 31 Harv. L. REv. 779, with which the final 
decision is in harmony. 


CONSTITUTIONAL Law — Apvisory. Opinions — AppEALS. The Work- 
men’s Compensation Act authorizes the Industrial Commission to certify to 
the Appellate Division of the Supreme Court “questions of law involved in 
its decision.”” The Commission certified a question as to the validity of certain 
rules it proposed to promulgate. Certain employers were allowed to appear 
and file briefs as amici curiae. The Appellate Division answered the question 
in favor of validity. The interveners appealed to the Court of Appeals. 
Held, appeal dismissed for want of jurisdiction. In re Workmen’s Compensa- 
tion Fund, 119 N. E. 1027 (N. Y.). 

In the absence of a constitutional provision, a statute requiring the judiciary 
to render advisory opinions at the request of the other departments is held 
unconstitutional, because it imposes duties not properly judicial. Rice v. 
Austin, 19 Minn. 103; State v. Baughman, 38 Ohio St. 455. Even where the 
Constitution requires opinions, it is generally held that the advisory opinion 
has not the quality of judicial authority. See Taylor & Co. v. Place, 4 R. I. 
324, 362; Laughlin v. Portland, 111 Me. 486, 497, 90 Atl. 318, 323; Opinion 
of the Justices, 126 Mass. 557, 566. See also J. B. THayer, “ American Doc- 
trine of Constitutional Law,” 7 Harv. L. REv. 129, 153; H. A. DusugquE, 
“The Duty of Judges as Constitutional Advisers,” 24 Am. L. REv. 360, 
374, 375. But see contra, In re Senate Resolution, 12 Colo. 466, 467, 21 Pac. 
478, 479. In the principal case, advisory opinions were not required by the 
Constitution or by the statute, which was construed to authorize the In- 
dustrial Commission to certify on questions arising only out of litigated con- 
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troversies. WoORKMEN’S CoMPENSATION AcT, § 23. And there was no liti- 
gation before the Commission. So neither an advisory opinion nor a binding 
decision could be given by the Appellate Division on the question certified. 
This case, however, raises an interesting point. If an advisory opinion were 
given in pursuance of a constitutional provision, could that opinion be reviewed 
by a higher court? Such opinions are generally given without a hearing 
and without the aid of research and argument by counsel. However, if the 
advisory opinions are rendered after the filing of briefs by amici curiae, as 
in the principal case, they might have some judicial authority and so be review- 
able. The only objection is that there is no judicial proceeding between 
parties litigant which the ultimate court is asked to review. See H. A. Du- 
BUQUE, ‘‘The Duty of Judges as Constitutional Advisers,” 24 Am. L. REv. 
369 et seq., for a valuable historical discussion of advisory opinions. 


ConsTITUTIONAL LAw — INTERSTATE COMMERCE — CuItp Law. — 
The federal Child Labor Law prohibits the transportation by interstate 
commerce of certain products of child labor. Act Srpr. 1, 1916, 39 Stat. 
675, c. 432 (Comp. Stat. 1916, §§ 8819 a-8819 f). A bill to enjoin threatened 
prosecutions of children was brought by their father, who alleged that the 
act is not a regulation of interstate and foreign commerce and that it con- 
travenes the Fifth and Tenth Amendments to the Constitution. In support 
of the act the District Attorney relied upon the commerce clause of the 
Constitution. Held, the act is unconstitutional and the order allowing an 
injunction is affirmed. Hammer v. Dagenhart, 38 Sup. Ct. R. 529. 

For a discussion of this case, see the article by Thurlow M. Gordon, “The 
Child Labor Law Case,” p. 45. 


CONSTITUTIONAL LAW — STATE AND FEDERAL JURISDICTION — MILITARY 
Necessity. — A man in the naval service of the United States while acting 
under orders from a competent authority to proceed with dispatch broke the 
speed laws of the state. Held, that state laws regulating speed upon the high- 
ways are subordinate to exigencies of military operations in cases where mili- 
tary necessity exists. State v. Burton, 103 Atl. 962 (R. I.). 

The activities of the navy are within the control of the federal government. 
U. S. Const., Art. I, § 8, ] 14. Unless clearly illegal on its face the order of 
a superior officer protects the subordinate. United States v. Clark, 31 Fed. 
710. But it is not per se a justification nor is he removed from the jurisdiction 
of the civil authorities. Mitchell v. Harmony, 13 How. (U. S.) 115; Dow v. 
Johnson, too U. S. 158. Control of vehicles upon the highway falls within 
the police power of the state. State v. Swagerty, 203 Mo. 517, 102 S. W. 483. 
But the state cannot interfere with the due exercise of the federal authority. 
McCulloch v. Maryland, 4 Wheat. (U. S.) 316. Within its sphere the federal 
government transcends the police power of the state. Ohio v. Thomas, 
173 U. S. 276. The necessities of war will justify a “private mischief.” Com- 
monwealth of Pa. v. Sparhawk, 1 Dall. (U. S.) 357. Winning the war is para- 
mount to any rules for personal safety. But courts, even when recognizing 
federal superiority and the right of military authorities in case of military 
necessity to interfere with private rights, jealously guard their prerogative of 
judging whether there is such an emergency. Philadelphia Company v. rpg 
223 U.S. 603, and cases cited. 


Contracts — DEFENSES — Pustic Poxicy AS A DEFENSE FOR Non- 
PERFORMANCE. — The defendant refused to perform his part of a contract 
for a baby show on account of an epidemic of infantile paralysis. Held, the 
defendant was, as a matter of public policy, excused from performance. 
Hanford v. Conn. Fair Ass’n, Inc., 103 Atl. 888 (Conn.). 


5 
a 
. 


82 HARVARD LAW REVIEW 


Mere impossibility never excuses performance of a contract, but unforeseen 
difficulties of performance due to domestic law, destruction of the specific 
subject matter of the contract, or to the death or illness of a party are some- 
times defenses. 15 Harv. L. Rev. 63. These defenses are equitable; if the 
parties had contemplated the particular contingency, they would have agreed 
that the contract should be justly modified or terminated thereby. See 
Wa.p’s PoLttock ON CONTRACTS, 525, 536, 543. See also 15 Harv. L. Rev. 
418; 19 Harv. L. Rev. 462. Reasonable fear of bodily harm arising subse- 
quently to the making of the contract also excuses a party from performance. 
Lakeman v. Pollard, 43 Me. 463; Walsh v. Fisher, 102 Wis. 172, 78 N. W. 
437; Sibbery v. Connelly, 22 L. T. R. 174. In a contract that is against 
public policy, however, the law denies recovery because the tendency of 
the contract was bad from the outset. Judd v. Harrington, 139 N. Y. 105, 
34 N. E. 790; Egerton v. Brownlow, 4 H. L. 1. Obviously one who contracts 
to hold a baby show does no wrong thereby. In the principal case the court 
should not excuse performance on the ground of a demand by public policy, 
but because the parties, if they had contemplated the epidemic, would have 
_ agreed that such a happening would justly terminate the contract. 


Contracts — Suits BY THIRD PERSONS NOT PARTIES TO THE CONTRACT — 
Sote BENEFICIARY. — The deceased drew up his wife’s will. She expressed 
her dissatisfaction with it in that the plaintiff, her niece, was not amply pro- 
vided for by it. He promised thereupon that if she would sign the will as it 
stood, he would leave the plaintiff enough in his testament to make up the 
difference, and the wife accordingly executed the instrument. Thereafter, 
when the deceased came to die, it was discovered that his will provided in 
no way for the plaintiff. Held, that she could recover on the promise. Seaver v. 
Ransom, Ct. App. (N. Y.) October 1, 1918. 

On a contract for the sole benefit of a third party the promisee may not 
recover more than nominal damages for the promisor’s breach. Burbank v. 
Gould, 15 Me. 118; Watson v. Kendall, 20 Wend. 201; Adams v. Union R. R. 
Co., 21 R.I. 134, 137. Justice, therefore, demands that the beneficiary recover, 
since he alone suffers damage, and the promisor, otherwise, is permitted to 
retain valuable consideration, given for a promise never performed. The 
New York courts have been prevented from reaching this conclusion because 
of the rule laid down by former decisions, limiting the right of action by a 
beneficiary to cases, where the promisee owed him some duty. Vrooman v. 
Turner, 69 N. Y. 280, 283; Lorillard v. Clyde, 122 N. Y. 408, 25 N. E. 292; 
Sullivan v. Sullivan, 161 N. Y. 554, 56 N. E. 116. See 15 Harv. L. REv. 
780-82. But to prevent injustice to some extent, the courts went to the 
length of declaring that a moral duty was sufficient to sustain such an action. 
Buchanan v. Tilden, 158 N. Y. 109, 52 N. E. 724; Matter of Kidd, 188 N. Y. 
274, 80 N. E. 924; De Cicco v. Schweizer, 221 N. Y. 431, 117 N. E. 807. The 
principal case refuses to invoke such an absurdity. It virtually permits 
recovery by any sole beneficiary and disregards completely the restriction 
imposed by former cases. 


DamacEes — NATURE AND ELEMENTS — Compound INTEREST.—At a 
partnership settlement the defendant failed to disclose his ownership of cer- 
tain stocks which were to be shared by the partners. The Supreme Court of 
Massachusetts awarded damages, with interest from the date of settlement to 
the date of the bill; and the case was recommitted to the master to ascertain 
the value of the stock, but the terms of the decree were to be settled before a 
single justice, who reported the case to the full court on the question whether 
compound interest may be computed from the date of settlement to the date 
of filing the bill, with a rest as of the date of filing the bill and interest there- 
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after to the date of the decree, to prevent the fiduciary from acquiring unjust 
oa a compound interest allowed. Arnold v. Maxwell, 119 N. E. 776 
Mass.). 

Compound interest may be allowed in order to prevent a fiduciary from ac- 
quiring unjust gain. Schiefflin v. Steward, 1 Johns. (N. Y.) 620; Jennison v. 
Hapgood, 10 Pick. (Mass.) 77. But the law of the case is as handed down in 
the prior adjudication of the court; z.¢., simple interest from the settlement to 
the bill. Arnold v. Maxwell, 223 Mass. 47, 111 N. E.687. And the court now 
declares that decision to be the law of the case. Compound interest might 
have been awarded at the outset, but this decision is inconsistent with itself 
when it announces a former award of simple interest to be the law of the case 
and then proceeds to allow compound interest. The court may have been un- 
consciously invoking the Massachusetts rule that a decree might bear in- 
terest. East Tennessee Land Co. v. Leeson, 185 Mass. 4, 69 N. E. 351. See 
Mass. R. L. c. 177, §8. However, the decision is still difficult to explain, since 
under the Massachusetts rule interest would be computed from the settlement 
to the bill with interest on that total from the date of the first decree, and not 
with a rest at the date of the bill. No interest at all would be allowed during 
the interval between the’bill and the first decree. 


ELECTIONS — ELECTION CERTIFICATES BINDING TILL DIRECTLY OVER- 
TURNED. — Art.¢4, Pt. 3, § 17 of the Maine Constitution provides for a refer- 
endum of any statute passed but not yet in force on petition of ten thousand 
electors filed with the Secretary of State within ninety days after the recess of 
the legislature. Each petition must be accompanied by a certificate of the city or 
town clerk stating that all the signatures on the petition are names of electors 
on the voting list. Within the ninety days a city clerk who had done such 
certifying wrote to the Secretary of State, saying that he had not ascertained 
whether all the petitioners had their names on the voting list. Held, the 
names of these petitioners should be counted. In re Opinion of the Justices, 
103 Atl. 761 (Me.). 

It is well settled that a certificate drawn in due form by the proper official 
is final and binding until it is directly, and not collaterally, attacked. In re 
Rothwell, 44 Mo. App. 215; State v. Kersten, 118 Wis. 287, 95 N. W. 120; Ryan 
v. Karga, 37 Ia. 78; Ewing v. Thompson, 43 Pa. St. 372; State v. Churchill, 15 
Minn. 455; Warner v. Meyers, 4 Ore. 72; Morgan v. Quackenbush, 22 Barb. 
(N. Y.) 72; United States v. Arredondo, 6 Pet. (U. S.) 691. Indeed, even the 
officer issuing the certificate cannot issue a later valid certificate unless defi- 
nitely allowed a reviewing power by statute. Bowen v. Hixon, 45 Mo. 340; 
Hadley v. Mayor of Albany, 33 N. Y. 603. In the principal case the city clerk 
might within the ninety days have made a formal cancellation or amendment 
in accord with facts upon the certificate and petitions. Until he did so, they 
remained valid. But to prevent a miscarriage of the intent of the constitu- 
tional provision the governor or some interested party may attack the certifi- 
cate directly by quo warranto process. State v. Freeholders of Hudson County, 
35 N. J. L. 269; State v. Chosen Freeholders of Camden, 35 N. J. L. 217; People 
v. Miller, 16 Mich. 56; Atherton v. Sherwood, 15 Minn. 225; Slate v. Churchill, 
15 Minn. 455; Warner v. Meyers, 4 Ore. 72. Or it may be attacked by man- 

mus where such procedure is allowed. State v. Peacock, 15 Neb. 442, 19 
N. W. 685; State v. Stearns, 11 Neb. 104, 7 N. W. 743; Flanders v. Roberts, 182 
Mass. 524, 65 N. E. goz. 


EvmENcE — Coroner’s VERDICT — INDUSTRIAL Boarps. — In a proceed- 
ing before the Illinois Industrial Board to recover compensation under the 
Workmen’s Compensation Act, a coroner’s verdict was admitted in evidence 
to show the circumstances under which the deceased met his death. Held, 
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that the evidence was properly admitted. Morris & Co. v. Industrial Board, 
119 N. E. 944 (Ill). 

Workmen’s compensation laws frequently exempt industrial boards from 
the common-law rules of evidence. See 1914, Consor. Laws N. Y., c. 64, 
Art. 4, § 68; Pace anp Apams, Ann. Onto GEN. Cope, §§ 1465-44; BuL- 
LETIN No. 203, U. S. BuREAv oF Lazor Sraristics, 284. In Illinois, however, 
there is no such statutory provision, and so the common-law rulesapply. Victor 
Chemical Works v. Industrial Board, 274 Ill. 11, 113 N. E. 173; Goelitz Co. v. 
Industrial Board, 278 Ill. 164, 115 N. E. 855. See 1917, Hurp’s REv. Star. 
Ixx., c. 48, § 141. By the weight of authority in the United States a coroner’s 
verdict is not admissible either in civil or criminal actions to prove the cause 
of death. ina Life Ins. Co. v. Milward, 118 Ky. 716, 82 S. W. 364; Wasey 
v. Traveler’s Ins. Co., 126 Mich. 119, 85 N. W. 459. Illinois, on the contrary, 
follows the early English rule, admitting the coroner’s verdict as a judicial 
record and hence as an exception to the hearsay rule. United States, etc. Ins. 
Co. v. Vocke, 129 Ill. 557, 22 N. E. 467; Armour & Co. v. Industrial Board, 
273 Ill. 590, 113 N. E. 138. See 15 Harv. L. Rev. 664. The Illinois courts 
are apparently influenced by a statute which provides that coroner’s verdicts 
shall be recorded. See 1917, Hurn’s REv. Star. ILz., c. 31, § 19. According 
to the Illinois doctrine, the decision in the principal case is therefore correct. 
On principle, however, the prevailing American rule seems preferable. In 
view of the hurried and careless manner in which inquests are frequently | 
conducted, the coroner’s verdict, though relevant in determining the cause of 
death, is of slight probative value and should not be excepted from the 
operation of the hearsay rule. Germania Life Ins. Co. v. Ross Lewin, 24 Colo. 
43, 51 Pac. 488; Kane v. Lodge, 113 Mo. App. 104, 87 S. W. 547. 


INJUNCTION — INVASION OF FRANCHISE RIGHT BY PUBLIC SERVICE CorR- 
PORATION HAVING NO LICENSE TO DO Business. — A public service com- 
mission had authority to license a duplication of service by a competing public 
utility if required by public necessity. An established and licensed telephone 
company sought to enjoin the defendant telephone company, which was be- 
ginning construction in the same municipality without a license from the 
commission. Held, that a permanent injunction was properly granted. 
Farmers’ & Merchants’ Co-op. Telephone Co. v. Boswell Telephone Co., 119 
N. E. 513 (Ind.). 

The mere usurpation of a public privilege cannot, without more, consti- 
tute a private wrong to another public utility. Jersey City Gaslight Co. v. 
Consumers’ Gas Co., 40 N. J. Eq. 427, 2 Atl. 922; Coffeyville M. & G. Co. v. 
Citizens’ Natural M. & G. Co., 55 Kan. 173, 40 Pac. 326. But where the 
plaintiff’s special interests or property rights are threatened, equity will grant 
relief. Walliams et al. v. Citizens’ Ry. Co., 130 Ind. 71, 29 N. E. 408; City Ry. 
Co. v. Citizens’ St. Ry. Co., 166 U. S. 557, 17 Sup. Ct. Rep. 653; Hudspeth v. 
Hall, 111 Ga. 510, 36 S. E. 770; Douglass’s Appeal, 118 Pa. St. 65, 12 Atl. 834. 
And a franchise is a contractual or proprietary right. Bartlesville E. L. & P. 
Co. v. Bartlesville I. Ry. Co., 26 Okl. 453, 109 Pac. 228; Millville Gas Co. v. 
Vineland L. & P. Co., 72 N. +z. Eq. 305, 65 Atl. 504; Louisville v. Cumberland 
T. Co., 224 U. S. 649, 32 Sup. Ct. Rep. 572. Moreover, an exclusive mo- 
nopoly is universally considered a property right, and an ‘illegal interference 
will be enjoined. Croton Turnpike v. Ryder, 1 Johns. (N. Y.) Ch. 611; N.O. Gas 
Co. v. N. O. Light Co., 115 U.S. 650, 6 Sup. Ct. Rep. 252; Ailantic City W. W. 
Co. v. Atlantic City, 39 N. J. Eq. 367. A franchise not exclusive in its terms 
is exclusive against those having no license to compete, and should be dealt 
with similarly. Delaware & R., etc. Co. v. Camden & A., etc. Co., 18 N. J. Eq. 
546; Millville Gas Co. v. Vineland L. & P. Co., supra. See Patterson v. Woll- 
mann, 5 N. D. 608, 611, 67 N. W. 1040, 1042, and cases cited. See also 


RECENT CASES 85 


3 Ditton, MUNICIPAL CORPORATIONS, 1992. Moreover, the defendant’s un- 
authorized construction of its poles and lines on a street or highway is a pub- 
lic nuisance. Van Horne v. Newark P. Ry. Co., 48 N. J. Eq. 332, 21 Atl. 1034. 
And one suffering a pecuniary loss proximately resulting from a public nui- 
sance may abate it in equity. Griswold v. Brega, 160 Ill. 490, 43 N. E.-864. 
Some courts have refused to grant an injunction because the plaintiff seeks to 
prevent competition. Coffeyville M. & G. Co. v. Citizens’ N. G. & M. Co., 
supra; Baxter T. Co. v. Cherokee C. M. T. A., 94 Kan. 159, 146 Pac. 324. Pub- 
lic welfare especially requires that public utilities shall compete whenever 
conditions warrant it. East St. L. Ry. Co. v. East St. L. U. Ry. Co., 108 Til. 
265. But free competition in the principal case would be subversive of the 
public interest, because adequate service there requires no duplication. 


Maticious PRrosEcuTIoN — Civit Suir— ABSENCE OF ARREST OR SEI- 
zurRE. — In an action for malicious prosecution in a civil suit, where there had 
been neither arrest of the person of the plaintiff nor seizure of his property, 
held, that the plaintiff could recover. Pearson v. Ashcraft Cotton Mills, 78 
S. W. 204 (Ala.). : 

Alabama, meeting this question for the first time, takes its place among the 
states allowing such recovery. The English rule, owing to the Statute of Marl- 
bridge (52 Hen. III, c. 6), which allowed heavy costs pro falso clamore to the 
defendant in a civil action, denies such relief in a separate action for malicious 
prosecution. Savile v. Roberts, 1 Ld. Ray. 374. Formerly the weight of Ameri- 
can authority was in accord with the English rule. Wetmore v. Mellinger, 64 
Ta. 741, 18 N. W. 870; Potts v. Imlay, 4 N. J. L. 382. See cases cited in AMEs’s 
and Smitu’s CASES ON Torts, Pound’s ed., 1917, 650. But now the weight of 
authority seems to have swung to the other side. Kolka v. Jones, 6 N. D. 461, 
71 N. W. 558. On principle, American costs being meagre, the view of the 
principal case seems sound. The fear of multiplying litigation is without 
merit. To deny relief might often lead to persecution without remedy. See 
9 Harv. L. REv. 538. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION ACT — CHARITA- 
. BLE InstiruTion. — An employee sued a purely charitable institution under 
the Act for injury by a buzz planer. The Massachusetts Workmen’s Com- 
pensation Act in terms includes all employees, one clause specifically except- 
ing farm laborers and domestic servants. Mass. Stat. rgrt, c. 751, §§ 1, 2. 
Held, that charitable institutions are impliedly excepted. Zoulalian v. New 
England Sanatorium & Benevolent Association, 119 N. E. 686 (Mass.). 
Charitable organizations are generally not liable for the negligence of serv- . 
‘ants or agents. McDonald v. Mass. General Hospital, 120 Mass. 432. In 
England the law is in some confusion as regards their liability at common law; 
hence a decision holding such an institution liable under the Act may not 
apply to the principal case. MacGillivray v. Institute for The Blind, 1911, S. C. 
897, 48 Scot. L. R. 811. Public commissions managing essentially private or 
quasi-public enterprises have been held to come under the Act. In re Ryan, 
N.S. Wales St. Rep. 33; Gilroy v. Makie, 1909, S. C. 466, 46 Scot. L. R. But 
see Brown v. Decatur, 188 Ill. App. 147. The California Act specifically in- 
cludes “the state . . . and all . . . having personsin service for hire.” 1917 
Stat. c. 2143, § 7. The Massachusetts court properly holds that the specific 
exemption of farm laborers and domestic servants does not necessarily imply 
that all other workmen are included. More doubtfully the court finds an im- 
plied exception in the general intent expressed in the law. The economic 
principle on which Workmen’s Compensation Acts are often justified obviously 
would not apply to charitable institutions. Yet, as apparently in California, 
it may be thought that on humanitarian principles every enterprise should 
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bear its casualties. See Bonten, “ Drafting of Workmen’s Compensation 
Acts,” 25 Harv. L. Rev. 328, 329. In the setting of the Massachusetts Act, 
however, the decision seems sound. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION AcTs — COMMON 
Risks. — An employee working in a trunk factory was directed to go to the 
factory maintained by the same company on the opposite side of the street 
to letter a trunk. While returning, after he had completed his task, he slipped 
on the ice in the street and sustained fatal injuries. Held, that the accident 
arose out of his employment. Redner v. H. C. Faber & Son Co., 119 N. E. 
842 (N. Y.). 

The greatest difficulty in determining whether an accident arises out of an 
employment is experienced in cases where the workman’s injuries result from 
risks run by every one, yet in contact with which he is brought in the course 
of his employment. Most courts have applied the test that there must exist. 
a frequency or peculiarity of subjection to the common risk to make the acci- 
dent one arising out of the employment. Andrew v. Failsworth Industrial 
Society, [1904] 2 K. B. 32; Pierce v. Provident Clothing & Supply Co., Ltd., 
[ro11] 1 K. B. 997; Fensler v. Associated Supply Co., 1 Cal. I. A. C. Dec. 447. 
But what frequency or peculiarity is required has never been definitely es- 
tablished, and it is precisely this uncertainty that has caused such a hopeless 
conflict among the decisions involving the question. Late English and Ameri- 
can decisions, however, have discarded this test and have adopted one more 
determinate in character. It suffices that the risk resulting in the accident 
was one which the workman incurred through his employment, and the fact 
that the risk was a common one also, avails nothing. Dennis v. White & Co., 
[1917] A. C. 479; Bett v. Hughes, [ror4] 52 Scot. L. Rep. 93; Milwaukee v. 
Althoff, 156 Wis. 68, 145 N. W. 238. This reasoning has been applied in the 
principal case. Since this criterion dispenses with the indefinite elements of 
“frequency” and “peculiarity,” it is more certain and will cause much less 
confusion in the cases. See also 25 Harv. L. REV. 530-37. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION ACTS — STATUTE 
PROVIDING EITHER COMPENSATION OR DAMAGES: WHEN RECOVERY AGAINST . 
EMPLOYER IS NOT A BAR TO RECOVERY AGAINST NEGLIGENT THIRD Party. — 
Under Workmen’s Compensation Act of Rhode Island an employee negli- 
gently injured by a third party may take action against him or the employer, 
but shall not recover both damages and compensation. Laws, 1912, c. 831, 
art. 3, 21. A written agreement for compensation was, in accordance with 
the act, filed and approved in the Superior Court. The employee now sues 
the tortfeasor in accordance with an agreement with his employer providing 
that the employee should, out of the money thus recovered, repay the em- 
ployer the sums advanced for compensation. Did receipt of compensation 
under these circumstances bar recovery against the tortfeasor? Held, it did 
not. Mingo v. Rhode Island Co., 103 Atl. 965 (R. I.). 

The case has apparently no American precedents. Under the English Act 
of 1897, repealed by that of 1906, an employee might at his option proceed 
against either employer or tortfeasor, but not both. 60 & 61 Vict. c. 37. 
Under this act an agreement to take compensation “without prejudice” did 
not bar action against the tortfeasor. Oliver v. Nautilus Steam Shipping Co., 
[1903] 2 K. B. 639, 19 T. L. R. 607. Under the English Act of 1906 an employee 
may “take proceeding” against both parties, but is entitled to but one recovery. 
6 Epw. VII. c. 58. Under this act an agreement to refund compensation on 
subsequent recovery from the tortfeasor was not such “recovery” as to bar 
action. Wright v. Lindsay and Others’, [1912] S. C. 189, 49 Scot. L.R. 210. The 
Rhode Island statute has similar provision to the later English act, and ex- 
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plicitly provides that the employer who pays compensation shall be indemni- 
fied and “subrogated to the rights of the employee to recover damages therefor.” 
This shows an action by an employee cannot be barred by filing a compensa- 
tion agreement, for, if so, an employer who is subrogated to the right of the 
employee could never sue after such agreement. In view of English prece- 
dents and the evident intent of the act the decision is sound. 


MounIcipAL CORPORATIONS — REDELEGATION OF DELEGATED POWERS — 
DIscRETION — STATUTE. — By statute the city council of Springfield was given 
authority to license and regulate the transportation of passengers for hire by 
motor vehicle. (1916, Mass. Sat. c. 293.) Another statute provided that 
the city council might delegate the granting of licenses to other officials and 
might regulate the granting. (1913, Mass. Stat. c. 429.) The city council 
passed an ordinance regulating the fee and requirements and delegated to 
the police commission authority to grant licenses where the applicants were 
found to be “suitable to conduct such business” and the vehicles, after in- 
spection, “safe and proper.” The defendant was convicted for operating 
without a license. Held, conviction sustained. Commonwealth v. Slocum, 
119 N. E. 687 (Mass.). 

It is settled that the legislature may delegate powers concerning municipal 
affairs to municipal corporations. Welch v. Swasey, 193 Mass. 364, 79 N. E. 
745; State v. Carpenter, 60 Conn. 97, 22 Atl. 497. When the method of exer- 
cising the power is not prescribed by the legislature, the local body may use 
reasonable discretion. City of Lake View v. Tate, 130 Ill. 247, 22 N. E. 791; 
Halsey v. Rapid Transit Co., 47 N. J. Eq. 380, 20 Atl. 859. See 1 Ditton, 
MUunIcrPaAL Corporations, 5 ed., § 242 ef seg. This discretion as to method 
of exercising the power cannot be delegated to any other body. Johnson v. 
The Mayor and Council of City of Macon, 62 Ga. 645; Conn. v. Glavin, 67 
Conn. 29; Commonwealth v. Maletsky, 203 Mass. 241, 89 N. E. 245; State v. 
Garibaldi, 44 La. Ann. 809, 11 So. 36; Day v. Green and Another, 4 Cush. 
(Mass.) 433. However, ministerial or administrative functions may be dele- 
gated. Los Angeles, etc. Corp. v. Los Angeles, 163 Cal. 621, 126 Pac. 594; Har- 
court v. Asbury Park, 62 N. J. L. 158, 40 Atl. 690. The police commission 
has been allowed to decide whether moving pictures were immoral. Block v. 
City of Chicago, 239 Ill. 251, 87 N. E. ror1. An official has been allowed to de- 
cide the number and position of saloons. People v. Gregier, 138 Ill. 401, 28 
N. E. 812. And it has been held that discretion in an administrative function 
may be used whether the ordinance gives it or not. Harrison v. People, 222 
Ill. 150, 78 N. E. 52. The ordinance in the principal case does not set a fixed 
standard. This is immaterial, for it is impossible to set one, and public policy 
demands protection of the public. See Block v. City of Chicago, supra, 262, 3. 
And so the statute in the principal case which allows the above rule of com- 
mon law is merely affirming the common law and should be construed in 
accordance with it. Hewey v. Nourse, 54 Me. 256; Baker v. Baker, 13 Cal. 87. 


PROXIMATE CAUSE — WHAT CONSTITUTES IN INSURANCE CONTRACTS: — 
The plaintiff’s vessel lying at anchor 1000 feet off shore was damaged by a 
concussion of the air caused by an explosion due to fire on shore. Plaintiff’s 
ship was insured in defendant company. The policy covered loss by fire 
without expressly excepting explosions. Held, insurance company is not 
liable. Bird v. St. Paul Fire & Marine Ins. Co., 120 N. E. 86 (N. Y.). 

A policy of fire insurance covers all damage which, within the meaning of 
the policy, is the proximate consequence of the fire. Lynn Gas, etc. Co. v. Meri- 
den Fire Ins. Co., 158 Mass. 570, 33 N. E..690. Logically, damage by concus- 
sion from a djstant explosion of powder caused by fire is a proximate conse- 
quence of the fire, since no independent cause intervenes, but the few cases 
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deciding the point have denied recovery. Everett v. London, etc. Ins. Co., 19 
C. B. (N. s.) 126; Laballero v. Home Mutual Ins. Co., 15 La. Ann. 217. See 
Taunton v. Royal Ins. Co., 2 H. & M. 135, 138, 10 L. T. (N. s.) 156, 157. In 
New York, if a fire on the insured’s premises causes an explosion, the insured 
can recover, though loss from explosion was excepted from the policy; but if 
the fire and explosion are on another’s premises, recovery is denied. Hustace 
v. Phenix Ins. Co., 175 N. Y. 292, 67 N. E. 592. Proximate causation does 
not explain these cases, as property lines and mere distance are not inter- 
vening causes: However, insurance policies are construed in accordance with 
the laws of insurance which cannot follow the chain of causation beyond busi- 
ness usage and the intention of the parties. The premium is fixed by certain 
fairly calculable elements of fire insurance. See ZARTMAN & Price, YALE 
READINGS IN INSURANCE — PROPERTY INSURANCE, ch. 8. Such a highly spec- 
ulative risk as distant air concussion cannot enter into business calculations. 


PuBLIC SERVICE COMPANIES— RATE REGULATION— RIGHT OF Com- 
PANY TO INCREASE Rates Frxep By Contract. — Plaintiff brought suit in 
equity for specific performance of a ten-year, low-rate contract made by it 
with the predecessor of the defendant natural gas company in October, 1913, 
and for an injunction restraining defendant from cutting off its service in viola- 
tion thereof, as it had done and threatened to continue to do, unless the plain- 
tiff, a manufacturing corporation wholly dependent on this service for the 
operation of its plant, paid the greatly increased rates filed by defendant with 
the state public service commission. Defendant denied: the binding force of 
said contract, alleging that it was discriminatory, and therefore illegal under 
the Public Service Company Law which took effect Jan. 1, 1914. Previous 
to filing the increased rates complained of, defendant had twice filed schedules 
at said contract rate for that class of service. Held, suit dismissed, and legal 


right of the utility company to discontinue said contract and increase rates 
for that service without first applying to the public service commission for 
permission sustained. V. & S. Bottle Co. v. Mountain Gas Co., Pa. Sup. Ct. 
(June 3, 1918), 13 Rate Research, 335. 

For discussion of the principles involved, see NoTEs, p. 74. 


TAXATION — PARTICULAR Forms OF TAXATION — INHERITANCE TAXES — 
TAX ON THE TRANSFER OF POSSESSION OR ENJOYMENT. — A statute pro- 
vided that an inheritance tax be imposed on all transfers of property made by a 
deed intended to take effect in possession or enjoyment at or after the death 
of the grantor. Lineal descendants were exempt. In 1911 C executed a deed 
to T in trust to pay the income to C during his life, then to distribute among 
lineal descendants of C. In 1914 an amendment +to the statute abolished the 
exemption of lineal descendants; and in 1917 C died. Held, the gifts to the 
lineal descendants are subject to the tax. Carter v. Bugbee, 103 Atl. 818 (N. J.). 

A voluntary trust completely established cannot be revoked by the settlor. 
Lovett v. Farnham, 169 Mass. 1, 47 N. E. 246; Sands v. Old Colony Trust Co., 
195 Mass. 575, 81 N. E. 300. The principal case follows what appears to be 
the settled authority that a statute taxing the receipt or transmission of pos- 
session or enjoyment is imposing a transfer tax as distinguished from a prop- 
erty tax imposed on ownership. In re Green’s Estate, 153 N. Y. 223, 47 N. E. 
292; Crocker v. Shaw, 174 Mass. 266, 54 N. E. 549. See 28 Harv. L. REv. 
437. Cf. 20 Harv. L. Rev. 655. However, if, as the courts admit, the execu- 
tion of the deed by C gives the descendants a vested equitable interest, it is 
arguable that a statute passed afterward, which taxes the already vested right 
to a later possession or enjoyment, goes as far. towards imposing a property 
tax as it would if taxing the receipt of possession by any remainderman or if 
taxing the reversion of possession to a bailor. The principal case is materially 
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different from those involving a tax imposed on transfers to take effect in 
possession after the grantor’s death made by a deed executed subsequent to 
the statute. In re Keeney’s Estate, 194 N. Y. 281, 87 N. E. 428; In re Brandeth, 
169 N. Y. 437, 62 N. E. 563. In these cases no interest at all becomes vested 
before the enactment of the statute. 


Torts — NEGLIGENCE — LIABILITY OF A MANUFACTURER.—In a suit 
against a manufacturer and distributor of chewing tobacco by a consumer who 
contracted ptomaine poisoning therefrom, owing to a foreign substance con- 
cealed in the plug of tobacco, Aeld, that the manufacturer was liable. Pillars 
v. R. J. Reynolds Tobacco Co., 78 So. 365 (Miss.). 

The principle that a manufacturer is not liable for negligence to a sub- 
vendee is based upon an erroneous interpretation of Winterbottom v. Wright, 
10 M. & W. 109. That case was decided upon a question of pleading and 
stands for no such proposition. 29 Harv. L. Rev. 867. So numerous are the 
exceptions to the general rule in favor of foods, drugs and articles imminently 
dangerous to human life, and so varied are the opinions as to what is immi- 
nently dangerous, that the exceptions might be said to be the rule itself. Tom- 
linson v. Armour & Co. 75 N. J. L. 748, 65 Atl. 883; Bishop v. Weber, 139 Mass. 
411, 1 N. E. 154; Johnson v. Cadillac Motor Co., 137 C.C. A. 279, 221 Fed. 801; 
Loose v. Clute, 51 N. Y. 494, 10 Am. Rep. 638; ‘Shubert v. R. J. Clark & Co., 49 
Minn, 331, 51 N. W. 1103. That the duty of due care should be imposed only 
on manufacturers of foods, drugs and articles imminently dangerous to human 
life is illogical. If the duty exists, it ought to apply equally to all manufacturers. 
See CLERK & LINDSELL, Torts, 6 ed., 513. Such was the view taken in McPher- 
son v. The Buick Motor Co., 217 N. Y. 382,111 N. E. 1050. The principal case 
in adopting the same view as to the manufacturer and in dismissing the case 
as to the distributor is well decided. There was no negligence on the dis- 
tributor’s part in failing to discover a foreign substance concealed in the plug 
or sealed package of tobacco. Julian v. Launbenberger, 16 Misc. (N. Y.) 646, 
38 N. Y. Supp. 1052; Bigelow v. Maine Cent. R. Co., 110 Me. 105, 85 Atl. 396. 


Trusts — CREATION AND VALIDITY— PrEcATORY Worps— GIFT TO 
EXECUTORS FOR SECRET Purposes. —A testator gave the residue of his 
estate to his executors and trustees, “in whose honesty and discretion I have 
reposed special trust and confidence, for certain purposes which I have made 
known to them, and I hereby authorize and empower my said executors to 
make such distribution and division of my estate as I have indicated to them, 
and as they shall deem proper for the fulfillment of my wishes so well known 
to them, relying entirely upon their judgment in the premises.” Held, that a 
trust was created, and that the property resulted to the heirs at law and next 
of kin of the testator. Blunt v. Taylor, 119 N. E. 954 (Mass.). 

Where there is a gift by will to a person, followed by precatory words in 
favor of other persons, modern courts tend against imposing a trust. In re 
Diggles, 39 Ch. D. 253; Lemp v. Lemp, 264 Mo. 533, 175 S. W. 618. See Un- 
DERHILL, TRUSTS AND TRUSTEES, 7 ed., 16. But in the principal case the gift 
is to the executors and trustees, not beneficially, but “for certain purposes 
which I have made known to them.” The phrase, “relying upon their judg- 
ment in the premises” defines the manner of executing the trust and leaves 
the executors no option to refuse performance. The existence of a trust, there- 
fore, appears on the face of the will, and, by the weight of authority, extrinsic 
evidence is admissible to prove the terms thereof. In re Huxtable, [1902] 
2 Ch. 793, 71 L. J. Ch. 876, 87 L. T. 415; Morrison v. M’Ferran, [1901] IIR. 
360, 35 I. L. T. R. 81. See Costican, CONSTRUCTIVE TRUSTS, 28 Harv. L. 
REv. 383, n. Even where the existence of a trust does not appear on the 
face of the will such extrinsic evidence is admissible. Russell v. Jackson, 10 
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Hare, 204; Caldwell v. Caldwell, 7 Bush (Ky.) 515. See 1 JARMAN, WILLS, 
6 ed., 910. The authorities thus violate the purpose of the Wills Act and 
Statute of Frauds by opening the door to perjured testimony. In Massa- 
chusetts, however, if the existence of a trust appears on the face of the will the 
terms of the trust must appear thereon. Olliffe v. Wells, 130 Mass. 221; Wil- 
cox v. Attorney-General, 207 Mass. 198, 93 N. E. 599. This condition was not 
complied with in the principal case, and so the property resulted to the heirs 
at law and next of kin. 
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AMERICAN City PROGRESS AND THE Law. By Howard Lee McBain, Dorman 
B. Eaton Professor of Municipal Science and Administration in Colum- 
bia University. The Hewitt Lectures for 1917. New York: Columbia 
University Press. 1918. pp. viii, 269. 


An interesting and suggestive book for a lawyer, because it is the result of 
long thought and investigation of problems of municipal government. The 
city is doing so many things now-a-days that it is pretty hard to convince 
oneself that it should not do everything worth doing. But then, the same 
thing might be said about the state and the nation; the college and the public- 
school system; the rich man and the endowed charity. Our appreciation of 
all that may be done to make life fuller, and happier, and better, has come 
upon us so suddenly that we have not yet had time to study our means of 
action, to co-ordinate, to discriminate, to set the bounds of action for the 
various agencies to which we look for improvement. | 

As the need is more insistent in our cities, it is natural to look to our city 
governments for first aid. Is the city ugly? Let the city council, with its high 
appreciation of esthetics, beautify it. Is the housing inadequate? Let the 
public treasury build model tenements. Do the grocers overcharge? Let the 
Committee on Water Supply take over their business. Do we need a big 
theatre, that won’t pay, in the business section? Let the city exercise its 
power of eminent domain, take a site, and subsidize a picture show; the public 
needs amusement. Is the Board of Trade slow about getting in factories and 
big business? Let the Mayor advertise factory sites, bargain for inducements, 
and open an employment office. 

This is human nature. We all like to hand these problems over to the city; 
and our cities solve them surprisingly well, considering. But as a result diffi- 
cult legal questions of the power to deal with them set a new generation to 
revolving problems of strict and of liberal construction, and again the solution 
becomes a question of temperament with courts and lawyers. The progres- 
sives are again liberal and the conservatives, narrow constructionists. And 
again the progressives are bound to succeed. 

Professor McBain is a progressive. His creed appears to be that the burden 
of proof is upon those who deny a city’s legal power to do a useful thing. In 
these lectures he discusses in successive chapters the new occasions for munic- 
ipal activity: Home Rule, Smoke and Billboards, City Planning, Municipal 
Ownership, Regulation of Prices, Public Recreation, Promotion of Commerce 
and Industry. His knowledge of the problem is adequate, his collection of 
authorities is full, his arguments are interesting; a student of municipal law 
finds occasion for gratitude in every page. Though narrow in scope and 
simple in treatment, the book is a contribution to legal as well as to gov- 
ernmental science. 

If Professor McBain’s point of view had been that of a lawyer, he might have 
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made his case a little stronger. The expansion of municipal powers is perhaps 
as likely to come through the doctrine of common-law powers inherent in 
corporate personality as through a fictitiously broad interpretation of a written 
instrument. The currency which Dillon gave to Shaw’s early dictum, that a 
municipal corporation can exercise only express powers, and those “neces- 
sarily or fairly implied in or incident to” express powers is responsible for 
much bad reasoning and some bad law; only by recognizing that a city, in its 
capacity as legal person, can do what any legal person may do except when 
restrained by law, can we get a clue to the cases, and lay down a principle 
consistent with modern requirements. J. H. BEALE. 


Tue REPORTS OF THE HAGUE CONFERENCES OF 1899 AND 1907, edited witk 
an introduction by James Brown Scott. Carnegie Endowment for In- 
ternational Peace, Division of International Law: Oxford, at the Clar- 
endon Press, London. 1917. 


The various translations and reprints which the Carnegie Endowment for 
International Peace has been publishing during the last few years have proved 
very convenient to students of international law. None will be more so than 
the present work. Much of the most valuable work of the First and Second 
Hague Peace Conferences did not appear in the finished conventions. The 
proposals submitted by different states and the discussion upon them, have 
heretofore been concealed in the ponderous, unindexed, French tomes, known 
for the 1899 Conference as the Proces Verbaux, and for the 1907 Conference as 
Actes et Documents. The present work contains in a single volume transla- 
tions of the more valuable of this material, arranged and indexed both by per- 
sons and by topics, so as to be readily available. Footnote references give 
the position of the material in the official publications mentioned above. 

The editor states in the introduction that the official English translations 
of the texts have not been followed where a more literal translation seemed 
possible, and where an inconsistency in the translation of an identical French 
phraseology in the conventions of the First and Second Conferences existed. 

The volume includes the opening and closing addresses, the final act and 
M. Renault’s report upon it, for both conferences. Each convention is given 
in its final form in heavy type, with tables of signatures and ratifications, 
followed by the report of the commission which presented the convention to 
the full conferences, and which according to the European custom is regarded 
as an official commentary. The draft proposals on the topic, submitted by 
the various national delegates, are appended, and more important statements 
contained in the discussions either in commission or in plenary session have 
been selected for insertion. 

In the discussion of many topics, especially those connected with naval 
warfare, the diversity of opinion is striking. The suggestions relating to 
automatic mines are especially interesting in this connection, and also as te- 
lating to a subject which will require further discussion in future conferences. 

It is interesting to note that Germany proposed in 1907 that a belligerent 
power be responsible for all acts of its armed forces in violation of the laws and 
customs of war on land (p. 528), a provision inserted in the convention on this 
topic (art. 3), and that the same country thought consideration of the subject 
of obligatory arbitration “premature” (p. 388). It is also interesting to read 
the declaration of Great Britain in 1907 favoring the abandonment of the 
principle of contraband in maritime warfare (p. 622). 

The merit of such a work as this is to be judged by its accuracy of transla- 
tion, its adequacy and compactness in selection and exclusion of material, 
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and its convenience of arrangement and indexing. It is believed that the stu- 
dent can rapidly find here a reliable translation of the important work of the 
pin Se on any of the various topics of international law there 
considered. 


Tue CENTENNIAL History OF THE HARVARD Law ScHOOL, 1817-1917, written 
and compiled by the Faculty, published by the Harvard Law School 
Association. 1918. 420 pp. 55 illustrations. $1.50 post-paid. Chapter I. 
History of the School; II. Instruction; If]. The Library; IV. 
Portraits and Prints; V. The Students; VI. The Harvard Law School 
Association; VII. The Future. The Appendix includes lives of teachers 
at the School, with bibliographies of their writings, of the School, and of 
the case system and other topics in American legal education; and a 
list of distinguished alumni of the School. | 


The book can be obtained from the Plimpton Press, Norwood, Mass., and - 
from Amee Bros. and the Harvard Coéperative Society in Cambridge. Ar- 
rangements have been made to send a copy without charge to each member of 
the Harvard Law School Association. 
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